PAGE  
176

PUBLIC SERVICE COMMISSION

OF WEST VIRGINIA

CHARLESTON

* * * * * * * *

RIVER RIDERS, INC           * Case No.

      v.                    * 03-0271-W-C

HARPERS FERRY WATER WORKS,  *

* * * * * * * * *

HEARING TRANSCRIPT

* * * * * * * * *

BEFORE:     RONALD Z. MCCANN, 

            Administrative Law Judge

HEARING:    Thursday, December 9, 2004

            10:43 a.m.

LOCATION:   Harpers Ferry Town Hall

            Council Chambers

            1000 Washington Street

            Harpers Ferry, WV

WITNESSES:  Mark Grimes, Matt Knott, Donald Hampshire,               Sherry Cain, Randy Lengyel, John Mottesheard

Reporter: AUTUMN D. FURBY-PRITT

Any reproduction of this transcript

is prohibited without authorization

by the certifying agency.

A P P E A R A N C E S

CASSIUS H. TOON, ESQUIRE

Public Service Commission of West Virginia

201 Brooks Street

P.O. Box 812

Charleston, WV  25323

    Counsel for the PSC

WILLIAM E. FORD, III, ESQUIRE

Ford Law Office

Goff Building, Suite 600

321 West Main Street

Clarksburg, WV  26301

    Counsel for the Complainant

HOY G. SHINGLETON, JR., ESQUIRE

115 Aikens Center

Suite 24

Martinsburg, WV  25401

    Counsel for the Respondent

ALSO PRESENT:

Scot M. Faulkner, Intervenor

Vicki H. Faulkner, Intervenor

Anne N. Dungan, Intervenor

INDEX TO WITNESSES

DISCUSSION AMONG PARTIES



       9 - 13

WITNESS: Mark Grimes

DIRECT EXAMINATION

   by Attorney Ford





  13 - 36

EXAMINATION

   by Judge McCann





  36 - 42

CROSS EXAMINATION

   by Attorney Shingleton




  42 - 45

CROSS EXAMINATION

   by Attorney Toon





  45 - 46

CROSS EXAMINATION

   by Mr. Faulkner





  46 - 52

RECROSS EXAMINATION

   by Attorney Shingleton




  53 - 54

RECROSS EXAMINATION

   by Mr. Faulkner





       55

RE-EXAMINATION

   by Judge McCann





  56 - 57

RECROSS EXAMINATION

   by Attorney Shingleton




  57 - 58

REDIRECT EXAMINATION

   by Attorney Ford





  58 - 59

INDEX TO WITNESSES (cont.)

WITNESS: Mark Grimes (cont.)

RECROSS EXAMINATION

   by Attorney Toon





       59

WITNESS: Matt Knott

DIRECT EXAMINATION

   by Attorney Ford





  60 - 68

CROSS EXAMINATION

   by Attorney Shingleton




  69 - 75

CROSS EXAMINATION

   by Attorney Toon





  75 - 76

CROSS EXAMINATION

   by Mrs. Faulkner





  77 - 87

REDIRECT EXAMINATION

   by Attorney Ford





  87 - 88

RECROSS EXAMINATION

   by Mrs. Faulkner





  89 - 90

EXAMINATION

   by Judge McCann





  90 - 91

DISCUSSION AMONG PARTIES




  91 - 95
WITNESS: Donald Hampshire

DIRECT EXAMINATION

   by Attorney Shingleton




 95 - 112

INDEX TO WITNESSES (cont.)

WITNESS: Donald Hampshire (cont).

EXAMINATION

   by Judge McCann





112 - 113

CROSS EXAMINATION

   by Attorney Ford





114 - 127

RE-EXAMINATION

   by Judge McCann





127 - 132

CROSS EXAMINATION

   by Attorney Toon





132 - 135

CROSS EXAMINATION

   by Mrs. Faulkner





135 - 136

REDIRECT EXAMINATION

   by Attorney Shingleton




136 - 137

WITNESS: Sherry Cain

DIRECT EXAMINATION

   by Attorney Shingleton




138 - 141

CROSS EXAMINATION

   by Attorney Ford





141 - 142

CROSS EXAMINATION

   by Mrs. Faulkner





142 - 144

CROSS EXAMINATION

   by Attorney Toon





      144

INDEX TO WITNESSES (cont.)

WITNESS: Sherry Cain (Cont).

REDIRECT EXAMINATION

   by Attorney Shingleton




144 - 145

WITNESS: Randy Lengyel

DIRECT EXAMINATION

   by Attorney Toon





147 - 152

EXAMINATION

   by Judge McCann





      152

CROSS EXAMINATION

   by Attorney Shingleton




      153

CROSS EXAMINATION

   by Mrs. Faulkner





      154

REDIRECT EXAMINATION

   by Attorney Toon





      155

RE-EXAMINATION

   by Judge McCann





155 - 156

RECROSS EXAMINATION

   by Attorney Shingleton




157 - 158

RE-EXAMINATION

   by Judge McCann





158 - 159

INDEX TO WITNESSES (cont.)

WITNESS: John Mottesheard

CROSS EXAMINATION

   by Mrs. Faulkner





161 - 163

EXAMINATION

   by Judge McCann





163 - 168

CROSS EXAMINATION

   by Attorney Shingleton




168 - 169

WITNESS: John Mottesheard

TESTIMONY







170 - 171

EXAMINATION

   by Judge McCann





171 - 174

DISCUSSION AMONG PARTIES




174 - 182

CERTIFICATE







      183

E X H I B I T S

                                                                                                         Page

Number   Description                          Offered
River Riders:

One

Hampshire Excavating bill



 20

Two

Minutes from Jefferson County 

Planning and Zoning Committee 

Meeting







 29

Three
Historic Harpers Ferry Letter


 31

Intervenors:

One

Letter to Sandra Squire



 79


Two

Letter from Annette Gavin



 84

Three
Funding Employment Data



176

Staff:

One

Final Joint Staff Memorandum


146

P R O C E E D I N G S

---------------------------------------------------------



JUDGE MCCANN:



This is Case Number 03-0271-W-C, River Riders, Inc. versus Harpers Ferry Water Works.  This is a formal complaint that was initially filed on February 4th, 2003 (sic) by River Riders, Inc., a corporation, that alleged among other things that Harpers Ferry violated state laws and Commission rules and regulations by unlawfully terminating water service to the Complainant.  We've had a hearing in this case before.  I issued a recommended decision at some point.  I don't see the date --- on September 29th, 2004 the Commission issued an Order that refused to adopt the June 9th, 2004 recommended decision and rejected the stipulation submitted in this proceeding by the parties and remanded the matter back to the ALJ Division for further development of a permanent solution in that the stipulation was a temporary solution.  And also directed that I consider arguments orally or in writing by the potential Intervenors who had appeared at the hearing and after the hearing had filed petitions with the Commission.


And we've set this matter for hearing to  convene today, December 9th, 2004, and on December 7th, 2004 I issued an order that granted Intervenor status to those persons seeking that status.  Is River Riders present today and represented by Counsel?



ATTORNEY FORD:


Yes, Your Honor, William Ford, and River Riders is here by its owner and president, Matt Knott.



JUDGE MCCANN:


Harpers Ferry?


ATTORNEY SHINGLETON:


Yes, Your Honor, my name is Hoy Shingleton representing the corporation of Harpers Ferry. The treasurer of the city, Ms. Sherry Cain is present, and one of the council persons, Charlotte Thompson, I think is present in the audience.  And we also have some employees of the water department here, too.



JUDGE MCCANN:


Okay.  Commission Staff?


ATTORNEY TOON:


Commission Staff appears by Cass Toon, Staff attorney and I have with me John Mottesheard of the Engineering Division and Randy Lengyel of the Water and Wastewater Division.



JUDGE MCCANN:


And the persons I have named as the Intervenors, I think I included all of them, is Anne Dungan present?


MS. DUNGAN:


Yes.



JUDGE MCCANN:


Elizabeth Haney?


UNIDENTIFIED SPEAKER:

She had to go to work.



JUDGE MCCANN:


Deborah Fleming?  Scot Faulkner?


MR. FAULKNER:


I'm here.



JUDGE MCCANN:


Barbara Humes?


UNKNOWN SPEAKER:


We have a letter from her.  She also had to go to work, but wants to retain her Intervenor status.



JUDGE MCCANN:


Alexander Fleming?


UNKNOWN SPEAKER:


He's out of town.



JUDGE MCCANN:


Vicki Faulkner?


MRS. FAULKNER:


Yes, I'm here.



JUDGE MCCANN:


Is River Riders going to present ---?



ATTORNEY FORD:


I have a couple of witnesses to present and ask questions of and allow for Cross Examination.


JUDGE MCCANN:


And I'll note that my procedural order of December 7th indicated that according to the Rules of Practice and Procedure for the Commission, Rule 12.6.d states when two or more Intervenors have substantially similar interests and positions, the Commission may, in order to expedite the hearing, limit the number of parties who may cross examine, make and argue motions or object on behalf of such Intervenors.  Have the Intervenors selected one person to be the ---?



MR. FAULKNER:


I will be doing that, Your Honor.



JUDGE MCCANN:


And again, your name?


MR. FAULKNER:


Scot Faulkner.



JUDGE MCCANN:


Scot Faulkner will be the spokesperson. And the other Intervenors may present testimony, but to make the hearing go in an orderly fashion, we only want one person to be asking questions.



MR. FAULKNER:


I do want to amend that by saying that I have another commitment after 12:00 noon.  If this goes to that point, I'll have my wife take over.



JUDGE MCCANN:


That will be fine.  And any of the Intervenors who have a question, convey it to Mr. Faulkner so that he can ask the question that you feel needs to be asked.  Call your first witness.



ATTORNEY FORD:


Mark Grimes.

--------------------------------------------------------

MARK GRIMES, HAVING FIRST BEEN DULY SWORN, TESTIFIED AS FOLLOWS:

--------------------------------------------------------



JUDGE MCCANN:


Be seated.

DIRECT EXAMINATION  

BY ATTORNEY FORD:

Q.
Could you state your name for the record, please?
A.
Mark Grimes.

Q.
Where do you reside, Mr. Grimes?
A.
Presently I reside in Knoxville, Maryland.

Q.
How long have you resided in Knoxville?
A.
About 35 years.

Q.
Have you also spent time here in Jefferson County, Harpers Ferry in your work and endeavors?
A.
Yes, I formally started and was president of River Riders.

Q.
Now, did you also own --- once own the property where River Riders sits, where the operation sits?
A.
Yes, I did.

Q.
When did you first buy that property?
A.
I believe I purchased that property in 1983, I think.  I'm not sure about the date, but about 1983.

Q.
Did you also organize and start River Riders, Inc.?
A.
Yes, I did.

Q.
And what's the purpose of that business?
A.
It was to conduct raft tours on the Shenandoah and Potomac Rivers.

Q.
And for a period of time, were you successful in conducting raft tours?
A.
Yes, I was.

Q.
Part of that was bringing people in as tourists to go with you on rides on the river?
A.
That's correct.

Q.
Were you the owner of the property when it first obtained water service from the town of Harpers Ferry?
A.
Yes, I was.

Q.
Could you explain to us how that came about?
A.
When I purchased the property, I purchased it from a Reverend Wheeler.  He also owned an adjoining property which has his residence on it.  My property --- or the property that I purchased from him had a well on it that served both properties at the time.  Shortly after I purchased the property I was approached by Reverend Wheeler to find out if I had interest in obtaining water from the town of Harpers Ferry.  I indicated to him, that I, you know, would be interested in that and he then contacted the town of Harpers Ferry and made arrangements for that water service to be given to us by the town.



ATTORNEY SHINGLETON:



Your Honor, to the extent that he’s testifying about what Reverend Wheeler did, it’s hearsay. I know we have pretty broad rules of evidence that PSC   --- but I do want to preserve my point that it goes too far astray, the hearsay testimony.



JUDGE MCCANN:



I’ll note your objection, he may still narrate the things that happened.  And we are not bound by the rules of evidence.  Continue with your statement.

A.
Okay.  Him and I both actually came to the town office at --- this building at one point prior to the installation of that.  And he talked with someone, I believe he at one time had been formally --- I don’t know if he was a mayor or what he was, but he was a member of the council or the mayor or something at one point of Harpers Ferry, so he had a knowledge of how the system actually worked.  I had --- at the same time --- besides the river business, I also have always been a contractor and I had asked if we could put the water line in ourselves, and I was told at the time that we couldn’t, that all water installations are done by the town itself or a company that represents or a person that represents the town by the name of Shorty Hampshire is what I was told at the time.  They put the line in.  I paid the bill --- or half of the bill.  Reverend Wheeler paid the other half of the bill and there was a representative came out in a red truck shortly after Hampshire had completed all of the installation of everything, looked at the water meter to make sure it was working properly.  Pretty much was the installation process.

BY ATTORNEY FORD:

Q.
In connection with your contracting work during that period of time --- general period of time in the --- I guess the mid '80s.  Were you familiar with obtaining water service from the town of Harpers Ferry?

A.
Not from the town of Harpers Ferry, no.  I’d never done any work in the town of Harpers Ferry whatsoever.

Q.
Did you talk to any representative of the town of Harpers Ferry other than Mr. Hampshire?

A.
Mr. Hampshire and I can’t think of the name of the individual.  But I used to see him quite often up at the Blair Road Deli in the mornings.  I’d get coffee up there and lots of times he was in there and he was connected with the water department somehow.  And I know he was the same gentleman that came down and made sure that the meter was working properly after the installation has occurred, and that was the only --- I’m not even sure if I ever even saw Mr. Hampshire other than when I went and paid him at his house.

Q.
Okay.  Did you pay any money to anybody other than Mr. Hampshire in connection with obtaining water service?

A.
No.  Nobody other than Mr. Hampshire.

Q.
Mr. Hampshire didn’t tell you to go to the town and pay any fees or pay any other monies?

A.
No.

Q.
Everything was to be done thorough Mr. Hampshire?

A.
That's correct.

Q.
To your knowledge was that the normal course of business in dealing with Harpers Ferry that you know of?

A.
To the best of my knowledge it was.

Q.
And when I say dealing with Harpers Ferry, in obtaining water service from Harpers Ferry?

A.
That’s correct.

Q.
Then I guess they turned the water on and you had water service in your property?

A.
They turned --- that’s correct.

Q.
And did that water service the River Riders building on the property?

A.
Yes, it did.  And it also serviced --- there were two meters, one to my property, the other one went to Reverend Wheeler’s property.



JUDGE MCCANN:



There were two meters?

A.
Two meters, that’s correct.



JUDGE MCCANN:



Okay.

BY ATTORNEY FORD:
Q.
Mr. Hampshire provided those meters?

A.
I don’t know whether he actually physically provided them or that guy in that truck provided them, but they were provided, basically by the town I would presume.  In other words, the person in the truck was the Public Works of Harpers Ferry.  I didn’t actually see the meter, who brought the meter and put it in.  I saw it after it was put there.



ATTORNEY FORD:



Your Honor, I’ve got a copy of what I’ve marked as Complainant’s Exhibit One that I’d like to show the witness, if I could?



JUDGE MCCANN:



Not before we mark it.



ATTORNEY SHINGLETON:



This is going to be River Riders One?



JUDGE MCCANN:



Have there been any other exhibits in the previous hearing?



MR. FAULKNER:



Yeah, I do wish to object on part of the Intervenors ---.



JUDGE MCCANN:



Wait.  Have there been any other documents marked as River Rider Exhibits in the hearings?



ATTORNEY FORD:



No, Your Honor, not that I recall.



JUDGE MCCANN:



Okay.  This document will be marked for identification purposes as River Riders Number One.  

(River Riders Exhibit Number One marked for identification.)



JUDGE MCCANN:



Now, at the point where if he asks for this document to be received into evidence you may state an objection.



MRS. FAULKNER:



May I receive it?



JUDGE MCCANN:



You need to have copies for the Intervenors.



MRS. FAULKNER:



Thank you.

BY ATTORNEY FORD:

Q.
Mr. Grimes, let me show you what we’ve marked as Exhibit --- River Riders Exhibit One and ask if you can identify what that’s a copy of?

A.
Yes, it’s a copy of the bill that I received from Hampshire Excavating for the work dated January 6th, 1986 for installation of the water line for the property.

Q.
And does that information on that statement or on that bill comport with your recollection of what you paid Mr. Hampshire?

A.
Yes.  I even --- there’s a note here that I paid him at his home in Harpers Ferry.

Q.
And the amount that you paid Mr. Hampshire for hooking up the water to River Riders was how much?

A.
Well, the total bill was $1,757.50 and that was one-half of the total fee, and it states on the bill that we wrote that Wheeler paid one half, and it was a one inch line to provide the water service.

Q.
Now, is this the total amount of money that Mr. Hampshire told you that you would have to pay to him or to anybody else for the ---

A.
That’s correct.

Q.
--- hookup of the water?

A.
Yeah, that’s all the money that I paid in connection with that water and that was the total fee to provide the water service.

Q.
And as far as you were concerned, was Mr. Hampshire acting on behalf of Harpers Ferry Water Works or Harpers Ferry?

A.
Well, when I asked could I dig my own line I was told that we could not dig our own line, that only one person installs all the water service and that was Mr. Hampshire because, quite frankly, I could have --- I had a backhoe of my own and could have put the line in for considerably less, it’s just plastic line and a trench.

Q.
Was there any discussion as to how you and River Riders would be billed for water service?

A.
Yes.  The understanding was that they were not going to send their representative to actually read the meter, that we would take our meter figures up to Bill Gavin who owned the Cliffside Inn since the line came through his property.  Originally, I asked them why they didn’t bring the line down the road, because I understand that the town water crossed the road and went to the entrance of the Cliffside Inn which was my neighbor at that time.  And it was indicated to me that Mr. Hampshire said it was a closer route to come off of a trunk line that was back through the property there someplace.  And naturally if the shortest distance between two points would naturally be the least expensive installation.


And that’s how, you know, that situation came to be, to be at the Cliffside.  We were to take our bills up to Mr. Gavin --- or our meter reading up to Mr. Gavin and he was going to charge us and one bill would be presented to Mr. Gavin, and that was my understanding of how this whole thing was to be done.  Because they were not going to send someone, an individual to read the meter.  Both myself and Reverend Wheeler took our meter readings up together to Mr. Gavin, presented them to him and he looked at them and kind of laughed a little bit and he says, one of my rooms uses more water than this in a week.  He says I’m not at all concerned with the amount of water that you’re using.  So Mr. Gavin never made a charge to me, per se, for the water.  Because I was getting water, I did extend to him --- I had a Christmas tree business as well and I’d provide him with Christmas trees free of charge for his hotel because of that, but that’s the way the water situation was outlined to be taken care of.



JUDGE MCCANN:



Mr. Gavin owned the Cliffside?

A.
Yes.



ATTORNEY FORD:



Your Honor, I may have gone a step ahead with that last question.  But at this time I would move that River Riders Exhibit One be admitted into evidence.



JUDGE MCCANN:



Okay.  Is there objection to receiving this document?



ATTORNEY TOON:



Staff has no objection.



ATTORNEY SHINGLETON:



None by the City, Your Honor.



MR. FAULKNER:



None by the Intervenors.



JUDGE MCCANN:



Okay.  Then it’s received.

BY ATTORNEY FORD:

Q.
All right.  Was there any concern at that time back when this water line was getting --- was being constructed, being installed, as to whether or not the town of Harpers Ferry was installing this properly in accordance with all State rules and regulations?

A.
Not on my part.  I had nothing to do with the installation.  I wasn’t even allowed to dig the trench that the pipe was to be laid in.  It had to be handled by the person that did all installations for the town was my understanding.

Q.
So Harpers Ferry clearly knew about the way ---?



ATTORNEY SHINGLETON:



I would object to that question.



MR. FAULKNER:



Object.



JUDGE MCCANN:



It probably calls for some kind of assumption on his part.  Is there another way you can phrase that question?



ATTORNEY FORD:



Yeah, let me rephrase that question, Your Honor.

BY ATTORNEY FORD:

Q.
Did anybody from the town of Harpers Ferry ever come to you or mention to you or discuss with you that this arrangement was not within accordance with the Public Service Commission rules or other state laws?

A.
No.  No one ever indicated anything to that extent, that there was any --- I just thought it was business as usual.

Q.
In whose stead did you perceive Mr. Hampshire to be working for?

A.
The town of Harpers Ferry.

Q.
You paid him the money for the ---?

A.
I paid him the money that --- and was told --- like I said, I questioned whether I could dig my own trench and they said no, that this one individual does all installations for the town of Harpers Ferry.

Q.
Back during the period of the mid 60s when you were building River Riders up and ---?



JUDGE MCCANN:



'60s or '80s?



ATTORNEY FORD:



I’m sorry.  '80s, mid '80s.

BY ATTORNEY FORD:

Q.
Was there anyone else that you would have dealt with representing Harpers Ferry in this kind of a matter, obtaining water service, other than Mr. Hampshire?

A.
No.

Q.
You have no recollection of other ---? 

A.
Other than this individual that I say that drove a maroon truck.  I can’t think of a name to save me.  They were --- they worked somehow for the Department.  I think it was called Department of Public Works.  I can remember the truck, it had a black and white sign on the side and ---.



JUDGE MCCANN:



That’s the truck that was present when the meter was installed?

A.
Well, I don’t know if it was present when the meter was actually installed.  I know they came and looked in the hole, looked at the meter to see if the meter was hooked up and functioning properly.

BY ATTORNEY FORD:

Q.
The monies that you paid Mr. Hampshire for installation of this water line, did you carry any assumption that he was going to take care of any fees that had to be paid in connection with this water line?

A.
The only fee that I was aware of is the only bill I received, and therefore the only fee I was aware of that I was bound to pay.

Q.
Since that time has anybody on behalf of the town of Harpers Ferry or Harpers Ferry Water Works come to you to request any other fees or any other requirements to maintain water service?

A.
No.

Q.
All right.  Now, did there come a point later where the issue of water service to your property came up in any meetings with Jefferson County officials or Harpers Ferry officials or anybody else connected with the local or state government?

A.
Yes.  I wanted to expand my operation by putting up a new building, and I went to Jefferson County Planning Commission to seek permits to do that.  There were several hearings held and at one of the hearings a question was brought out, what type of water I had.  What kind of water service I had at the property.  I told them that I was receiving water from the town of Harpers Ferry system and they wanted some kind of verification of that. When I came to the --- down here to this office again and I told them what I needed, they wrote a letter.  I don’t remember whether it was to me or whether it was to the Planning Commission, but they did write a letter stating that they did provide water service ---.



ATTORNEY SHINGLETON:



Your Honor, I’m going to object to his characterization.  The letter, I presume, you’re going to enter into evidence.  It will speak for itself.  It says what it says.



JUDGE MCCANN:



Do you have a copy of that letter?



ATTORNEY FORD:



Yes.



JUDGE MCCANN:



Okay.



ATTORNEY FORD:



Okay.

BY ATTORNEY FORD:

Q.
Now, you went to a Jefferson County Planning and Zoning Commission meeting ---

A.
That’s correct.

Q.
--- in connection with trying to get work permits to build?

A.
That’s correct.

Q.
Did you obtain any minutes of the meetings   that ---

A.
Yes, I did.

Q.
--- or copies of minutes of the meeting that you attended that may reflect those discussions?

A.
That’s correct.  I did.



ATTORNEY FORD:



Let’s go ahead and mark this as the next River Riders.  If I could, I’ve got a document I would ask be marked as River Riders Exhibit Two.



JUDGE MCCANN:



Provide copies to all parties.

(River Riders Exhibit Number Two marked for identification.)

BY ATTORNEY FORD:

Q.
Okay.  Let me show you what we’ve marked as River Riders Exhibit Two and ask you if you could identify what that document is?

A.
Yeah, it looks like this is the minutes from the Jefferson County Planning and Zoning Commission of August 23rd, 1994, which would have been the meeting that I was mentioning.  

Q.
Is that a copy of the document that the Jefferson County Planning Commission provided to you ---

A.
That is correct.

Q.
--- in or about that time frame?

A.
It certainly appears to be that same document.

Q.
All right.  Is there a part of that document that talks about your meeting with the Jefferson County Planning Commission?

A.
Yes, there is.  I think it's --- it looks like it’s number five.  It does talk about the continued discussion regarding the water service arrangements for Harpers Homestead, which is what the property was called, in connection with my obtaining a permit.

Q.
Could you read that paragraph?  It’s a short ---

A.
Sure.

Q.
--- paragraph just go ahead and read it.

A.
It says number five, it says, continued discussion regarding the water service arrangements for Harpers Homestead.  Paul gave a synopsis of what had transpired at the last Planning Commission meeting with regards to this item.  He stated he had spoken with Mike Cassell and he too felt Mr. Grimes was in an awkward position.  He also noted that Mr. Cassell did not feel the Planning Commission would be assuming any liability if they wrote a letter to the Town of Harpers Ferry stating that it would be the Town’s problem if something happened to Mr. Grimes’ water line.


And it continues, Dick Flaherty motioned to accept the site plan and authorize the Staff to issue the Commercial Improvement Location Permit subject to a letter being written to the Town of Harpers Ferry concerning the water situation.  Ernie Benner seconded the motion which carried unanimously.  And that looks like that’s all that pertains to.

Q.
Now, was it that meeting that precipitated you going back to the town of Harpers Ferry to discuss the water situation?

A.
It was one of these meetings, I don’t know if it was this specific meeting, but there was a series of meetings in connection with this.  But it was one of the Planning Commission meetings.

Q.
All right.  But in any event, you did go to Harpers Ferry and obtain a letter from them ---

A.
That’s correct.

Q.
--- about the water service that you were ---

A.
Yes.

Q.
--- that your property was receiving; correct?

A.
That’s correct.



ATTORNEY FORD:



Your Honor, if I could, I’d like to have this letter marked as Exhibit Three?



JUDGE MCCANN:



It’s so marked.

(River Riders Exhibit Number Three marked for identification.)



ATTORNEY FORD:



Thank you.

BY ATTORNEY FORD:

Q.
Okay.  Let me show you what we’ve marked as River Riders Exhibit Three and ask you to identify that copy?

A.
Yes, this is a letter from the town of Harpers Ferry in regards to the water that is supplied to River Riders, and looking at the dates I see that this letter is dated May the 26th, 1994 which precedes the minutes of this meeting, which was August the 23rd, 1994.  So there was actually a previous meeting that had me go get this letter.

Q.
Okay.  I must have got my dates turned around, so the letter actually preceded the August ---?

A.
Yes, the letter precedes the Planning Commission's approval of my permit.  In other words in order for them to approve the permit, I had to present this letter to the Planning Commission.

Q.
All right.  So even though the letter of Exhibit Three is addressed to the Jefferson County Planning Commission, you’re the one that went and obtained the letter?

A.
That is correct.

Q.
Who did you talk to about obtaining the letter if you recall?

A.
I presume it was Craven, the mayor, who signed the letter.

Q.
So Mr. Craven --- as far as you knew, Mr. Craven was aware of ---

A.
That’s correct.

Q.
--- the water service that was being provided to your property by ---

A.
Yes.

Q.
--- the town of Harpers Ferry?

A.
Yes.

Q.
Do you recall discussing your water service at that time period with anybody else connected with Harpers Ferry?

A.
Not with Harpers Ferry, no.

Q.
Or Harpers Ferry Water Works?

A.
Not at that time, no.

Q.
What did you do with that letter?

A.
With this letter?

Q.
Or once you obtained it from Harpers Ferry?

A.
Well, this letter was actually mailed to the Planning Commission, and I got a copy of it at their hearing or their meeting.

Q.
Okay.  But you were the one that had to go ask for the letter ---

A.
Yes.

Q.
--- if I understood your testimony?

A.
Yes.

Q.
All right.  Did there come a time when you sold the property and your business?

A.
Yes.

Q.
And who did you sell it to?

A.
To Matt Knott.

Q.
How long have you known Matt?

A.
I guess about 12 years, now, maybe.  He was an employee of mine for a while.



JUDGE MCCANN:



How do you spell his name?

A.
K-N-O-T-T.

BY ATTORNEY FORD:

Q.
How long a period of time did negotiations for the purchase of the building --- or the business and the property take place?

A.
Approximately six months.

Q.
Did you ever have any discussions with Mr. Knott about water service provided by Harpers Ferry to the property?

A.
Yes.  I’ve told him ---.



ATTORNEY SHINGLETON:



Your Honor, I’m going to continue my objection into matters of hearsay.  I realize the limited rules you have.  I’m going to mark my objection.



JUDGE MCCANN:


I’ll permit the narrative to continue.

A.
Yes.  I told him that water currently was being provided by the town of Harpers Ferry through a line that came through the Cliffside.  I told him basically how that came about and that an arrangement was made that we were to pay our portion of the bill to Cliffside Inn who also --- of course, everything was being metered through Cliffside originally and we were --- I guess it would be a sub-meter, that Cliffside could see what our consumption was.  And I told him of my discussion with Mr. Gavin in connection with the water, and he was not concerned about the small amount of water we consumed in connection with their overall operation of their hotel, restaurant and everything that they had up there.

BY ATTORNEY FORD:
Q.
And did you eventually consummate a sale of the property and the business?

A.
Yes, I did.

Q.
Were both the property and the business sold to Mr. Knott at about the same time?

A.
That’s correct.

Q.
And when was that?

A.
That would have been July --- or the first part of July of 1998, I think.

Q.
Does that property lie within the Harpers Ferry city limits?

A.
No, I don’t believe it does.

Q.
But it did when you owned it?

A.
No.

Q.
Is Mr. Wheeler still alive?

A.
In 1998?

Q.
No, today?

A.
Today, no, he’s not.

Q.
Was he still alive in 1998?

A.
No.  Of course, the Cliffside property also did not lie within the corporate limits, I don’t think they crossed the road up there.

Q.
And once you had that initial discussion with Mr. Gavin that you related to us about payment of the bill, did he ever come back to you and raise the issue again?

A.
No, he did not.



ATTORNEY FORD:



Judge, if I could have one quick second to consult my client, I think I might be done.  Your Honor, I’ll tender the witness.



JUDGE MCCANN:



Let me ask a couple questions.  I’m not completely clear.  You first contacted the town of Harpers Ferry or the water department, whatever, to get water service; is that correct?

A.
Well, I guess, initially there was a discussion between myself and Reverend Wheeler about was I willing to pay half of the cost of obtaining water from the town of Harpers Ferry, and I told him that I would be interested in doing that.  The both of us then came up here to this office, I don’t know the date, and had a conversation with whoever was in charge at the time.  And I don’t know who the person was that would have been in charge at that particular time.



JUDGE MCCANN:



Twenty (20) years ago or more; right?

A.
Roughly, yeah.



JUDGE MCCANN:



And someone from --- an employee or someone of Harpers Ferry Water Department or the town of Harpers Ferry told you that this Hampshire person or construction company was the only one allowed to install water lines for Harpers Ferry?

A.
That’s correct.  I thought the ---.



JUDGE MCCANN:



Okay.  And did you then ask Mr. Hampshire to install this line or did Harpers Ferry contact him?

A.
Harpers Ferry, I guess, contacted him, I   didn’t ---.



JUDGE MCCANN:



Would you ---?

A.
I never saw Mr. Hampshire until I went and paid that bill.  I never saw him.



JUDGE MCCANN:



So he showed up one day and installed the water line?

A.
That’s correct.



JUDGE MCCANN:



And there was no direct contact between you and Mr. Hampshire?

A.
Never.  Not until I paid the bill.



JUDGE MCCANN:



Do you believe that Mr. Hampshire showed up and installed this water line because you asked Harpers Ferry for water service?

A.
Yes, sir.



JUDGE MCCANN:



Now, at this time the Cliffside Inn, it already existed; is that correct?

A.
That’s correct.



JUDGE MCCANN:



And as far as what you know or were able to find out at the time the Cliffside Inn was already served by Harpers Ferry Water Service?

A.
Yes, that was my understanding.



JUDGE MCCANN:



And then the construction that took place was to install a line past the Cliffside Inn meter to your property where two other meters were installed?

A.
To the best of my knowledge there was already a line going from the front of the Cliffside Inn property to the back of the Cliffside Inn property.



JUDGE MCCANN:



Okay.

A.
I’m going to say approximately probably halfway through that distance, I may not be exact with my distance but approximately halfway through, they tapped into that line and brought a line down the hill to where I was contiguous with their property.



JUDGE MCCANN:



And also Reverend ---.

A.
That’s correct.



JUDGE MCCANN:



What’s his name?

A.
Wheeler.



JUDGE MCCANN:



Wheeler?

A.
Yes.



JUDGE MCCANN:



And two meters were installed to   serve ---?

A.
They brought one line down, they put a Y --- they Y'd off of that line, and they set two meters about three foot in the ground, five to six feet apart.



JUDGE MCCANN:



But the line that ran to that Y, do you know if it was connected to a Harpers Ferry main line or was it connected to a line that served Cliffside Inn?

A.
I don’t know.  I never physically walked up there and looked at --- in other words when I first ---



JUDGE MCCANN:



You just know what water ---?

A.
--- saw, everything was in the ground and covered up the first time I saw it.



JUDGE MCCANN:



Okay.  Who told you then that you needed to deal with Cliffside Inn as opposed to Harpers Ferry in paying for water service?

A.
That was the person we contacted in this building originally when we first asked about --- when Reverend Wheeler and myself came together to ask about the possibility of getting water from the town, it was the person that was here told us that.



JUDGE MCCANN:



And then you were to read your meter once a month and give that information to the Cliffside Inn owner, Mr. Gavin?

A.
To Mr. Gavin.  We were specifically told that we were to give that to Mr. Gavin who would then ---.



JUDGE MCCANN:


And then he just more or less said there was --- that you didn’t use enough water to make a difference or something?

A.
That’s what he --- exactly what he said.



JUDGE MCCANN:


And so did you at any time ever pay a water bill to anyone for the use of water for this property?

A.
Not directly.  Like I said, I did provide Mr. Gavin with Christmas trees on occasions as a reciprocation for his providing water.  But no cash payment was ever made to him.



JUDGE MCCANN:



Then in 1998 you sold to Mr. Knott?

A.
That’s correct.



JUDGE MCCANN:



And you’re no longer personally connected to this property or the business River Riders?

A.
That’s correct. 



JUDGE MCCANN:


You mentioned there was a well that previously served your property and Reverend Wheeler’s property?

A.
That is correct.



JUDGE MCCANN:



Was it located on your property or on Mr. Wheeler’s property?

A.
It was located on the property that I purchased from Mr. Wheeler.



JUDGE MCCANN:



Okay.  Does that well still exist?

A.
It did when I sold the property.



JUDGE MCCANN:



Okay.  Harpers Ferry may cross examine.



ATTORNEY SHINGLETON:



Thank you, Judge.

CROSS EXAMINATION

BY ATTORNEY SHINGLETON:

Q.
Mr. Grimes, in the mid-'80s you said you came with Reverend Wheeler to this building, do you remember whether the person you spoke with was a man or a woman?

A.
It was a man.

Q.
Do you remember did the person --- you don’t remember the person's name, you’ve already stated that?

A.
No.

Q.
Did the person indicate what if any position the person had with Harpers Ferry?

A.
To the best of my --- they were the mayor at the time.

Q.
To the best of your knowledge you think the person you spoke to would have been the mayor of Harpers Ferry and this would have been what about 1985 or thereabouts?

A.
Thereabouts, yes.

Q.
Okay.  I want to go to 1994 when you --- the process of going to the Jefferson County Planning Commission for your building permit.  You had to come into the city hall at that time and what get a letter from Harpers Ferry as one of the requirements of the building permit process in Jefferson County?

A.
In connection with the building permit process in Jefferson County they want to make sure that River Riders was receiving an order from an approved source.

Q.
Okay.  And so as a result of that requirement by the Jefferson County Planning Commission you came to the --- here to this building and spoke with someone about that matter?

A.
That’s correct.

Q.
And you believe it was with Mayor Craven at the time or are you not certain who you spoke with?

A.
I’m sure --- I’m pretty sure it was Mayor Craven.  I talked with the person that was in the Mayor’s office.  

Q.
And as a result of those discussions you got the letter which has already been marked as Exhibit Three which is a May 26th, '94 letter signed by Mayor Craven to the Planning Commission; is that correct?

A.
That’s correct.  You say I got the letter.  This letter to the best of my knowledge was mailed directly to the Planning Commission.  I did not pick this up and hand deliver it.

Q.
Okay.  But that letter grew out of the discussion you would have had?

A.
That’s correct.

Q.
At the time you began receiving water service from this arrangement that you discussed, was the well on --- at that time were you still using the well on the property?

A.
Would you state that again?

Q.
You said there was a well on the property ---

A.
That’s correct.

Q.
--- which is now River Riders which you’ve conveyed to Mr. Knott.  Did you ever use that well for purposes of getting water?

A.
When I first bought the property, yes.

Q.
Okay.  And whenever this connection that you talked about was made to your property, did you continue using the well?

A.
No, sir.

Q.
Okay.  So at least from that point until you sold the property, the use of the well was discontinued?

A.
The well was abandoned.  The lines to the well were abandoned, they were removed completely and the well was capped at that time.

Q.
Okay.  



ATTORNEY SHINGLETON:



Your Honor, I don’t believe I have any further questions.



JUDGE MCCANN:



Commission Staff?

CROSS EXAMINATION

BY ATTORNEY TOON:

Q.
There were two of you that had meters on this line?

A.
Yes, sir.

Q.
And as a consideration for him providing you water, you provided him with Christmas trees every year; is that correct?

A.
Well, that was a reciprocal, there was no --- it was just a polite thing to do.

Q.
Right.  It was just a token of your appreciation?

A.
Yes.

Q.
Now, did the person on the other meter, did he get anything as a token of his appreciation?

A.
I have no idea.

Q.
Okay.



ATTORNEY TOON:



That’s all I have.



JUDGE MCCANN:



Mr. Faulkner?



MR. FAULKNER:



Yes.

CROSS EXAMINATION

BY MR. FAULKNER:

Q.
Mr. Grimes, regarding the --- when the well --- trying to understand again the network of pipes over there by Cliffside, was it your understanding that Mr. Wheeler already had water coming down from Cliffside when he first spoke with you or was he also ---?

A.
No.

Q.
So it ---?

A.
That was not my understanding.

Q.
Okay.  So what you’re --- since you were at --- I’m assuming you were going to your property every day during this period, running your operation back in '83, '84?

A.
I don’t know if I can say every day.

Q.
Okay.

A.
On a regular basis.

Q.
Because I’m just curious as to when this line came down the hill from Cliffside and a Y was created. I’m assuming you watched the backhoe actually dig the line?

A.
No, I did not see the backhoe dig the line at all.  I think I previously stated that when I first saw it, the line was in covered and the first thing I saw was where they had come through and there were the two meter wells or sockets.

Q.
There’s usually a lot of rubble mounted up when you disturb soil, put in a line such as that so how --- where was the soil disturbed on your property, did it look like there was a Y or did it look like just one line?

A.
Well, there was one line coming down to within about five or six feet of where the two meters were located and then there was a separate Y off to each ---.

Q.
And so this was something --- this was coming off from the parking lot area of Cliffside somewhere?

A.
I can’t see the parking lot from there so I never went up there and looked.

Q.
Okay.  But I mean since River Riders is down the hill from Cliffside, was there disturbance on the embankment coming down?

A.
Yes, sir.

Q.
So in terms of your interaction with Donnie Hampshire at any point did you ever see ---?



MRS. FAULKNER:



Shorty Hampshire.



MR. FAULKNER:



I mean Shorty Hampshire, I’m sorry.

BY MR. FAULKNER:

Q.
Did you ever see any bill or any document with Harpers Ferry stationary at all either for the water department or for the town of Harpers Ferry at that time?

A.
No.

Q.
So when you paid the bill, Exhibit One, it was Hampshire Excavating, which is a private company and you paid a check, I’m assuming, to him?

A.
No, I paid him in cash.

Q.
You paid him in cash.  So in your records, either personal records or the records of River Riders, there is at this point when the line was installed, there was actually no documents addressing any information, any money or anything to either the water department of Harpers Ferry or the town of Harpers Ferry?



ATTORNEY FORD:



I’m going to object to the question.



MR. FAULKNER:



Well, what I’m trying to get at ---.



JUDGE MCCANN:



If he can answer the question.  I don’t know if he can answer it or not.



ATTORNEY FORD:



Well, the way it’s written --- the way it’s phrased it’s calling for speculation about documents other than what he would be personally aware of.



MR. FAULKNER:



No.  Not at all, because I’m asking in his own documents did he have anything that was either the town of Harpers Ferry or Harpers Ferry Water Department stationary.  Any letter either or did he write a check to them?  The issue is, is that there’s no ---.



JUDGE MCCANN:



Is there any documentation that you have seen to you from Harpers Ferry pertaining to obtaining this water service?

A.
No, just Hampshire.



JUDGE MCCANN:



You had personal contact with Harpers Ferry, then Hampshire installed the line and sent you a bill for it?

A.
That’s correct.



MR. FAULKNER:



All right.  But we’re trying --- what I’m trying to establish here is that there is no documentary evidence that this was an official act, it could conceivably have been an act among private parties is what I’m trying to establish.



JUDGE MCCANN:



Yes, try to ask questions rather than making statements.



MR. FAULKNER:



Okay.

BY MR. FAULKNER:

Q.
So if we walk out today and walk onto this property or at least from your recollection at the time that you sold the property in ’94, we would see two meters in the ground; is that correct?

A.
I can’t speak to today.

Q.
But in '94 when the land was --- when you conveyed the property?

A.
I didn’t convey the property in '94.

Q.
'98 I mean.  That you --- that there were two meters in the ground at that time?

A.
In 1998 when I conveyed the property is that the question?

Q.
Yes.

A.
Yes.

Q.
Okay.  So in regards to the letter --- your Exhibit Three which is the letter of May 26th, when you came to the town of Harpers Ferry again, you say you met with the mayor, Mayor Craven or just a --- his assistant?

A.
Well, I want to understand the question.

Q.
All right.  You met --- when you came here to obtain the letter for the Planning Commission to obtain your building permit, you only met with a Staff person here in the town of Harpers Ferry, you did not see the Mayor directly?

A.
I presume it was the Mayor, it was in the Mayor’s office.

Q.
Okay.  And can you describe the Mayor to me?

A.
Not really.

Q.
Tall, short, glasses, old, young, black, white?

A.
He was an older gentleman.  You know, beyond that I can’t, I can’t remember back that far.

Q.
Okay.  All right.  The Exhibit Two, the minutes state that the Commercial Improvement Location Permit was subject to a letter being written to the town of Harpers Ferry concerning the water situation.  Do you know if that letter was ever written to the town?

A.
I don’t know.  I have no idea.



MR. FAULKNER:



Okay.  That’s all.  Thank you.



ATTORNEY FORD:



Your Honor, housekeeping, I neglected to move two --- I’d like to move Exhibit Two and Three into evidence in this matter.



JUDGE MCCANN:



Exhibit Number Two is the minutes of the August 23rd, 1994 Jefferson County Planning and  Zoning Commission meeting, is there objection?



ATTORNEY SHINGLETON:



No objection, Your Honor.



ATTORNEY TOON:



No objection, Your Honor.



JUDGE MCCANN:


They are received and Number Three is the May 26th, 1994 letter on the letterhead of Harpers   --- Historic Harpers Ferry, I believe is the title of it. And it’s signed by Adam P. Craven, Sr., Mayor.  Is there objection to that document?



ATTORNEY SHINGLETON:



No, Your Honor.



ATTORNEY TOON:



No, Your Honor.



JUDGE MCCANN:



Then it’s received.  Other questions of this witness?



ATTORNEY SHINGLETON:



Clarification.

RECROSS EXAMINATION

BY ATTORNEY SHINGLETON:

Q.
To the best of your knowledge is the home that Reverend Wheeler lived in now still there or is it gone?

A.
Gone.

Q.
Okay.  Was it perhaps destroyed by fire or other --- do you know why it was destroyed or when it was destroyed?

A.
I don’t know specific as to when, but it was demolished by the person who purchased that property.

Q.
The line that came down over the hill which would have been installed by Mr. Hampshire, did it go directly to the Wheeler residence or did it come between the Wheeler residence and your property?

A.
Actually the line came completely to my property.

Q.
Okay.  And then there was a Y off of it as you recollect into the Wheeler Home?

A.
Both water meters for both properties were located on my property.

Q.
Okay.

A.
And then the line went to the Wheeler’s.

Q.
Do you know approximately how many feet between the two buildings, the Wheeler residence and the River Riders building approximately?

A.
Well, at the time there were two River Riders buildings.  Do you know which building you're speaking of?

Q.
I guess I’m speaking of the building that’s there now.

A.
The building that’s there now was not there at all when the water meters were originally installed.

Q.
Well, that doesn’t help me.  Do you know where the Y --- I think you may have testified, but I’m not sure if you did, where the water line began up on the motel property, do you know about where it was in relation to any of those buildings?

A.
I never went up there and looked at it.  I never walked up there and did that.

Q.
Okay.  Thank you.



MR. FAULKNER:



If I may have one more ---.



JUDGE MCCANN:



Yes.



MR. FAULKNER:



Following on with Mr. Shingleton’s comment ---.

RECROSS EXAMINATION

BY MR. FAULKNER:


Q.
Where the water line that you say the current building, the one that we drive by and see was not there at the time of the water line; is that correct, you just said that?

A.
That’s correct.

Q.
Then where were the other two buildings in relation to that current building that we all see on --- off of 340?

A.
They would have been to the front and to some extent to the rear of the existing --- well, the building that’s now there is not the existing building that was there in 1994 as well, so ---.

Q.
All right.  So I’m just wondering, the other two buildings would be on each side of that building?

A.
No, to the front and then also to the rear of  where the previous building was to the best that I can tell.

Q.
And those have been torn down?

A.
That’s correct.

Q.
Thank you.



JUDGE MCCANN:



And when you were meeting with the Planning Commission, that was to obtain some kind of permit?

A.
That’s correct.



JUDGE MCCANN:



What kind of permit?  To operate the River Riders business or something else?

A.
No.  To expand --- to demolish a building and put up a new one.



JUDGE MCCANN:



But it pertained to ---?

A.
Improvement permit.



JUDGE MCCANN:



But it pertained to operating River Riders?

A.
That’s correct.



JUDGE MCCANN:



Okay.  As long as you owned the property the River Riders Company was the only business that was operated on that land; is that correct?

A.
Basically, yeah.  I don’t know of any other business.



JUDGE MCCANN:



Well, I mean, I’m not ---.

A.
I mean all business was done in connection with River Riders.



JUDGE MCCANN:



I’m not familiar at all with the River Riders business, I just understand like you said a rafting company and I mean, you weren’t trying to put in some other kind of business or it was just to build different buildings, tear down one building, improve the River Riders operation?

A.
All connected to the same operation.  



JUDGE MCCANN:



Okay.  Anything else of this witness?



ATTORNEY SHINGLETON:



If I could ---?

RECROSS EXAMINATION

BY ATTORNEY SHINGLETON:

Q.
Did you know a gentleman by the name of Bradley Nash back in the '80s here in Harpers Ferry?

A.
I’ve heard of a Bradley Nash, yes.

Q.
Do you know whether that was the person you met with in the '80s or not?

A.
It could have been.  It could easily have been a Bradley Nash.

Q.
But you don’t have any personal recollection of Mr. Nash?

A.
Not really, no.

Q.
I’m just trying to pick your brain.

A.
I’ve gone through two wives since the '80s.

Q.
Thank you, I give up.



JUDGE MCCANN:



If there’s nothing further of this witness, you may stand aside.



ATTORNEY FORD:



Your Honor, I’ve got one quick question.



JUDGE MCCANN:



Okay.  Go ahead.

REDIRECT EXAMINATION

BY ATTORNEY FORD:

Q.
Regarding the amount of money that you paid Mr. Hampshire, was that --- I think you said you thought you could have done it a lot cheaper yourself?

A.
Yes.  And that --- originally when I questioned whether I could dig my own trench was because I asked how much it was going to cost and they said it was going to be that $5 a foot figure, and they said that it made no difference, you can’t dig your own trench, he does all the installations.  So it was dismissed, but it could have been --- the trench could have been dug for a good bit less than that those days.

Q.
Approximately how much would it have cost you to dig the trench and install the water line?

A.
The cost would have probably been somewhere in the neighborhood of $2 a foot.

Q.
And you were charged $5 per foot?

A.
That’s correct.

Q.
Was there any discussion with Mr. Hampshire that the amount that you were paying would encapsulate all the tap fees and other fees, et cetera?

A.
I never talked to Mr. Hampshire until --- I only ever saw Mr. Hampshire when I went to pay the bill.  I never spoke with him.

Q.
You got your water installed, you were given a bill, you paid it, that was the extent of the negotiations?

A.
That’s correct.



ATTORNEY FORD:



That’s all the questions I have, Your Honor.

RECROSS EXAMINATION

BY ATTORNEY TOON:

Q.
Where did you go to pay Mr. Hampshire?

A.
To his home.  The address on that bill.  I think it’s over that direction.



JUDGE MCCANN:



Anything further?  Okay.  This witness is excused.



ATTORNEY FORD:



We call Matt Knott.

---------------------------------------------------------

MATTHEW KNOTT, HAVING BEEN FIRST DULY SWORN, TESTIFIED AS FOLLOWS:

---------------------------------------------------------

DIRECT EXAMINATION

BY ATTORNEY FORD:

Q.
Could you state your name, please?

A.
Matthew Knott.

Q.
Where do you reside, Mr. Knott?

A.
Harpers Ferry.

Q.
And how long have you been a resident of Harpers Ferry?

A.
Not in town, but I’m in the Harpers Ferry area. Well, I've lived in Jefferson County my whole life, but I lived in the house that we live in now since 2001.

Q.
You’re the owner of the River Riders Rafting Company?

A.
Yes.

Q.
That’s River Riders, Inc.?

A.
Yes.

Q.
You’re also the owner of the real estate of where River Riders operates?

A.
Yes.

Q.
And you bought that from Mr. Grimes?

A.
Yes.

Q.
Have you operated that property for any other business other than your rafting business?

A.
No.

Q.
You were present during Mr. Grimes’ testimony?

A.
Yes.

Q.
The last few minutes?

A.
Yes.

Q.
Is there anything different of your recollection of your discussions with Mr. Grimes about the water service to the property?

A.
No.  But I didn’t know any of the details he discussed today.  I didn’t know any of those specific details until --- other than the conversation that he had with Bill Gavin relating to the payment for the water.  I didn’t know any of the other details until after all this came up after the --- you know, we filed the --- after the water service was terminated.  

Q.
Well, how did you find out that you had a problem with water service?

A.
It was wet behind the building, the ground was wet for a while, I’m thinking maybe a month or so, and I just assumed that it was just water seeping out of the ground or something, but then it didn’t go away and then one day it actually started to wash the road a little bit and I contacted --- I didn’t know where the line was or anything, but I was thinking that that maybe possibly what it was so I called ---.



JUDGE MCCANN:



You thought it might have been a water leak?

A.
Yeah.  Well, I didn’t know --- there’s nothing else there it was just like a vacant --- it’s just basically where that house that the Reverend Wheeler lived in, it was that.  You could see water there so I didn’t --- couldn’t assume anything else it would be other than that, so I just called --- I called Harpers Ferry and told them that the line was leaking or that I thought maybe the line was leaking, could somebody come and look at it.

BY ATTORNEY FORD:
Q.
What happened after that?

A.
The water got turned off.  

Q.
And did you have any discussions with the town of Harpers Ferry water people about ---

A.
Yeah, I called and I was like ---.

Q.
--- why the water was being turned off?

A.
Yes.  Well, I called and I asked, you know, I said I called in here because the line was leaking and then the --- I mean, our --- we still --- our water was working fine, but you know, the line was leaking and I called and I said, you know, I called to report the line was leaking and now it got turned off.  And basically from the best of my recollection the response was well, you weren’t supposed to have it anyway.  That was      the ---.

Q.
All right.  You bought the property when?

A.
1998.

Q.
Did you ever have any discussions with Mr. Gavin about you being his new neighbor?

A.
Oh, yeah, I mean, we talked a lot of times. 

Q.
Did he ever bring up the issue of water service to your property coming off of the Cliffside line?

A.
No.

Q.
Did he ever ask you for any money for paying the water bill?

A.
No.  Relating to that, after all of this had come out and everything they had been attempting to sell the Cliffside for quite a while to the best of my knowledge and they sent --- I got a letter from Cliffside but I was out of town and I came back the next week and they had sold it.  And in the letter which I don’t have, but it basically requested that they wanted to try to come to some kind of resolution to payment or whatever for the water, but between the time that I got --- I guess they sent it to me right when they were --- I guess they were trying to settle everything up before they sold it, because between the time I got the letter and when I got back it had already been sold to the new people.

Q.
And you haven’t heard anything from anybody requesting payment?

A.
No.  Nothing since that letter, no.

Q.
All right.  Now, this letter did not --- you didn’t get this letter until after the water had been shut off, or the water service had been shut off; correct?

A.
Oh, right.  Because I mean this complaint was filed, it wasn’t filed immediately the day the water was turned off.  I mean, the water had been turned off and I’d been trying to get it worked out, you know, before that but I wasn’t getting any resolution and that’s why we filed the complaint, but I mean it had been off for months.  I think they turned it off in 2002, I believe.

Q.
As a business owner do you have any objection to paying for the water you use?

A.
No.

Q.
You just need to know who to pay it to?

A.
Right.

Q.
How --- you have a well on the property?

A.
Yes.

Q.
Does that well provide sufficient service for your business operations?

A.
No.  Well, during periods of normal rain fall and with our past use it had except in --- I think in, I believe it was 2002, the year we had the drought which is the same year the water got turned off, we hooked the well up and a week later it went dry, because I had to have water, I mean, we were --- I mean, we’re a seasonal business and I think the line --- I think it was July when the line broke.  So we were in the middle of our season they turned the water off, I mean, I basically, you know, you don’t really think of it as being that important but it becomes a major issue.


And so we had to do something, so we basically went out --- I had a guy who worked for me who was a plumber for years.  We went out to the place where the old well was.  He pulled the top off of it, there was still --- the line wasn’t there between the building and the well, but I guess what had been sticking down the well was still hanging there.  We tried to use it, but it didn’t work so I had to go buy a new pump.  He ran the pump down in the well.  We dug a ditch from the well.  We made a junction where the water line was coming in from Harpers Ferry, we disconnected the line where it was coming from Harpers Ferry and hooked the well in.


And we’ve been using the well, and other than   --- from my understanding --- it’s only about --- the well's like less than 70 feet deep and sometimes it’s muddy, the water’s muddy.  Well, the issue for our business is that you can’t serve people well water, you can’t give that and previously it hadn’t been a big concern, because we didn’t prepare any food there or do anything like that, but we had been expanding our business and part of what we want to do is put in food service.  Well, if I don’t have city water then I have to put in a chlorination system of our own to provide food service, because you can’t use well water, straight well water.



JUDGE MCCANN:



But you’ve had sedimentation problems if I understand you right?

A.
Yeah, and flow issues, it’s really minimal flow also, I mean, there’s only one bathroom in there currently --- well, in the addition we’re putting another bathroom, but in the business as I bought it there was one bathroom upstairs, one bathroom downstairs.  Neither of which could be --- were for public use, we basically  --- just employees used them and we got portapots because at the time the septic was insufficient for public usage. Well, I put in the right kind of septic system, but I think I did that in 2002, it was either in 2001 or 2002, I put in the right kind of septic system, but then the water got cut off, so when we hooked the well up the problem we have now is that there’s --- it’s really minimal flow.  So I don’t --- well, we have problems with the toilet anyway even though we put this new septic in because of the flow and I don’t think that if we put in the --- a couple more toilets I don’t think that the flow that we have out of there will be sufficient to use those toilets, much less to provide food service.

BY ATTORNEY FORD:

Q.
Over the last several years, approximately how many customers has River Riders been bringing to Jefferson County?

A.
We have about 25,000 --- the last two years we had about 25,000 --- it’s been growing, I mean ---.



JUDGE MCCANN:



Is that per year or ---

A.
Yes.



JUDGE MCCANN:



--- for two years together?

A.
No, about every year.

BY ATTORNEY FORD:

Q.
And as a business, as a tourist operation you need to provide shower services for these people?

A.
Well, or maybe not --- if not even fully showers, something to rinse off with and regular bathrooms.  That’s the main issue from my perspective is that, you know, these people are coming in but I can’t provide --- I can’t let them use the regular bathroom because it won’t handle them, so I have to have portapots for everybody.

Q.
So they come to West Virginia, they get to use outdoor privies?

A.
Right.  And I've put --- and the issue is I've put a lot of money into River Riders in trying to make, you know, everything there nice.  I mean, I have everything else there very presentable, but I don’t have regular bathrooms so ---.

Q.
So based on your experience the last couple years this well is not going to be sufficient to service the growing needs of your customer base?

A.
No.



ATTORNEY FORD:



I’ll tender the witness.



ATTORNEY SHINGLETON:



Thank you.

CROSS EXAMINATION

BY ATTORNEY SHINGLETON:

Q.
Your business is located on one or more lots in that old development in that area?

A.
You’re asking me ---?

Q.
Yes, sir.  How many lots is the ---?

A.
There are --- well, at the time I bought it, it was one, but in this expansion I’ve --- there are six plus a road.

Q.
You’ve got six lots that have been previously platted, I mean, they were platted before you ever came along; right?

A.
Right.  They were platted in 1969 I believe.

Q.
All right.  You know what the total acreage is of the property that you own down there?

A.
I think it’s around three, four, maybe four acres --- the original was a little over one acre, but with the other lots and the road I would say it’s three, four in there, something.

Q.
I’d like for you to describe generally what your business physically consists of right now.  As I look at it from the road from 340, it looks like one large building; is that correct?

A.
Yes.  Well, there’s one building and then there’s the little well house.  And then I have a sea container.  Those are the only structures on the property.

Q.
And then you have a parking area that you’ve recently completed, a parking area?

A.
Right.

Q.
Okay.  And this entire facility is spread over these at least more than one of these lots?

A.
All the lots, it covers all of them.

Q.
Okay.  Did you ever know where the water leak turned out to be?

A.
No.

Q.
When you bought the property in 1998, did Mr.  Grimes show you where this water meter was located that he spoke about?

A.
Yes.

Q.
And is that water meter still in place?

A.
Yes.

Q.
Where is it in relation to your existing building?

A.
Behind it.

Q.
Approximately how far behind, in feet approximately if you know?

A.
A hundred, I don’t know, something.  A hundred I guess, it’s not that far.

Q.
As I recall again, just driving past the business, your parking area and your building are on a relatively flat area and then there’s a bank that goes up and then the motel sets up on the hill above it?

A.
Uh-huh (yes).

Q.
Where is the meter in relation to that bank or hillside?

A.
Well, it’s --- I mean, Cliffside’s property and our property join up and the meter sits right in the back corner adjacent with --- it’s on our property, but adjacent with Cliffside.

Q.
Okay.  But in relation to the hillside, is it the top of the hill or the bottom of the hill?

A.
Where the top parking lot --- there’s a row of parking and then it goes around a big turn and then it goes up to the top.  It was right in the corner of that top parking lot.

Q.
The parking lot of the motel or your parking lot?

A.
No, no our parking lot.

Q.
Your parking lot?

A.
Yeah, it’s a good ways from where the hotel's parking lot is.

Q.
So it’s in the top corner of your existing parking lot?

A.
That’s right.

Q.
Okay.  And again, do you have an opinion of whether the leak, of what side of the meter was the leak on?

A.
Oh, it was on their side.  I’m sure of that.

Q.
It was not between the meter and the building?

A.
That’s right.

Q.
It was definitely between the meter and the motel property?

A.
Well, it was before the meter ---

Q.
Okay.

A.
--- I’ll put it to you that way.

Q.
Okay.  All right.  Thank you.  Have you explored the possibility of drilling another well on your property?

A.
Not seriously, I mean, I looked into some of the possibilities, alternatives to having city water as far as from, you know, a public usage.  It’s not like having water at your house, it’s a different issue.  So --- but no, I have not, because I’m hoping, anticipating that we’re going to get the city water back, so no, I haven’t seriously looked into it.

Q.
Now, up until the time when these events occurred and the water got terminated, you made no effort to find out who to pay if anybody for the use of your water; isn’t that true?

A.
Yes, that’s true.

Q.
You didn’t contact the city, in fact, you didn’t contact --- or the hotel owner about paying for the water did you?

A.
I don’t know why I would have because I was told that, you know, by Mark Grimes that he had, you know, an agreement with Bill Gavin and that Bill Gavin had told him that the water usage was so minimal that he wasn’t worried about it.  Bill Gavin was fully aware that I purchased River Riders from Mark Grimes and I had many conversations because, you know, we were doing packages with them as far as lodging and I had a lot of different, there were a lot of times that I met with him and talked with him and other members of their family, and they never said to me that I needed to pay them for the water and I would have happily paid them had they asked me.

Q.
Do you have any idea for an average day when you’re in business, I know you’re --- it’s a seasonal business, you’re not in business --- you’re not open right now, are you?

A.
Well, we don’t take guests but I mean, yeah, we’re still open, but I got probably five people working there today.

Q.
The warmer weather is your better season; is that a fair statement?

A.
That’s when the majority of guests come to River Riders, yes.

Q.
Do you have any idea how much water you might   --- your business might need in a day, potable water, in terms of gallons?

A.
No.

Q.
It’s not something that an individual would ordinarily know, I was just asking if you had any idea.  Well, you haven’t attempted to meter that yourself to find out how much water you might need in an average day in business?

A.
No, because this was never an issue until the water got turned off, so I would have no reason prior to that to do that, and then since the water got turned off there’s no water going through there so ---.

Q.
You did say, if I understood it, but for the area at the time of the drought in 2002, the well seemed to serve your business except for that time in 2002; is that correct?

A.
No.  The well did not run out of water except for that time, but the flow is the issue --- the flow is minimal.  I would --- well, it’s less than the flow at my house, I’ll put it that way.

Q.
Your home, is it on a well or is it on ---?

A.
Yeah, it’s on a well.  But it's modern, you know, it was put in in 2000 or something.

Q.
Have you ever had an occasion to try to measure the pressure of the water coming from your well?

A.
No.



ATTORNEY SHINGLETON:



No further questions, Your Honor.



JUDGE MCCANN:



Staff?

CROSS EXAMINATION

BY ATTORNEY TOON:

Q.
You stated you have arranged or someone arranged packages where people would stay in the hotel and use your services?

A.
Yes.

Q.
So your business, as a spin off of your business, your customers, the hotel benefited economically from your business; is that correct?

A.
Sure.  I mean, you know, everybody in tourism works together, but we went after our own business.  I mean, we get business from the park and we get business because of Parkers Ferry’s name, but the majority of people that come to River Riders are people that we have gone, you know, and marketed towards ourselves, not people that are just here and then they happen to go rafting.  Now that is a part of our business, don’t get me wrong, but the majority of our business are people that we market ourselves and bring here, so the Cliffside along with other hotels here.



ATTORNEY TOON:



That’s all I have, Your Honor.



JUDGE MCCANN:



Let’s go off the record just a minute.

OFF RECORD DISCUSSION



JUDGE MCCANN:



Back on the record.



MRS. FAULKNER:



Thank you.  My name is Vicki Faulkner.



JUDGE MCCANN:



Okay.  And now, you’ll be the spokesperson for the Intervenors?



MRS. FAULKNER:



Correct.



JUDGE MCCANN:



Do you have any questions of this witness?



MRS. FAULKNER:



Just several.



JUDGE MCCANN:



Okay.



MRS. FAULKNER:



Thank you.

CROSS EXAMINATION

BY MRS. FAULKNER:

Q.
I’d like to stay on the topic of the well just for one moment.  As you mentioned your house has got a modern well and I’m assuming that the well that you’re speaking of which is only 70 feet deep, do you know how deep your well is at your home?

A.
A lot deeper than that.

Q.
And do you know that if the well is lined that your currently using, is it up to the current code?

A.
Okay.  Are we talking about the well at my house or the well at ---?

Q.
No, at your business.

A.
No, I have no idea.


Q.
Okay.  You have a pump on it or is it gravity flow?

A.
I believe it’s a pump.  It’s a round tube.  We stuck it down in there.  It’s hooked to a pipe, that’s the extent of ---.

Q.
Okay.

A.
I had somebody do it for me so ---.

Q.
I understand.



JUDGE MCCANN:



Does it operate off of electricity?

A.
Yes, it does.



JUDGE MCCANN:



Okay.



MRS. FAULKNER:



Thank you.

BY MRS. FAULKNER:

Q.
I would like to quote from a letter written by your attorney and I will submit it to you.  The River Riders has been advised by the Jefferson County Health Department that if it cannot use the water to be provided by the town Harpers Ferry pursuant to the settlement agreement, chlorination and filtration equipment will have to be purchased and installed if River Riders is going to continue to use the current well.  Are you familiar with that letter from your attorney?

A.
Yes, I am.



MRS. FAULKNER:



I’d like to --- this is already part of the record, Your Honor.  Unfortunately, I only have two copies of --- Hoy, do you need a copy of this?



ATTORNEY SHINGLETON:



I’d like to have a copy of it.



MRS. FAULKNER:


Okay.  Mr. Ford, I only have two copies, I’m sorry.



JUDGE MCCANN:



Do you want this marked as an exhibit?



MRS. FAULKNER:



Please.



JUDGE MCCANN:



This is a letter from Ford Law Office dated July 23rd, 2004.



MRS. FAULKNER:



Correct.



JUDGE MCCANN:



Addressed to the Public Service Commission?



MRS. FAULKNER:



It’s part of the record.  It’s part of the official record already.



JUDGE MCCANN:



It will be marked as Intervenor Number One.

(Intervenor Exhibit Number One marked for identification.)

BY MRS. FAULKNER:


Q.
So the possibility is ---?



JUDGE MCCANN:



Let’s let her mark the exhibit.



MRS. FAULKNER:



I’m sorry.



JUDGE MCCANN:


Do you want him to see the letter?



MRS. FAULKNER:



If he could, yes, please.



JUDGE MCCANN:



Go ahead.



MRS. FAULKNER:



And Ms. Thompson is making copies, I’m sorry I only brought two.

BY MRS. FAULKNER:

Q.
So there is that option either A, digging a deeper well and lining it properly, bringing it up to current code and putting chlorination so that your very valuable business which we --- none of us underestimate the importance of your business, but the possibility that you could use well water exists; would you agree with that?

A.
I would say that that would decrease the overall value of the property that it’s on regardless of whether or not we could use it.

Q.
In regard to that, reduce the value ---?

A.
Commercial property with city water.



ATTORNEY TOON:



Excuse me, Your Honor, in order --- I want to make this hearing as relevant and as brief as possible.  I don’t care if he has 500 water wells on his property.  If someone has water and their water is turned off, they have a right to that water whether they have a well or have 500 wells.  The discussion of this well is not relevant to this proceeding.



MRS. FAULKNER:



Well, then I would ---.



JUDGE MCCANN:



Well, just a minute.  The fact of the well's existence has already been made a part of the record and he has addressed the well, both this witness as well as the previous witness.  I will permit questions pertaining to the well.  Now, I will then after the hearing is concluded, in rendering my recommended decision, I’ll determine whether that has any relevance on my decision but we already have testimony that there is a well, that it has been used.  To that extent I’ll permit the line of questioning, go ahead.



MRS. FAULKNER:



I actually have concluded that.  I made the point that I wish for the record.



JUDGE MCCANN:



Okay.

BY MRS. FAULKNER:

Q.
And you knew about the meter up at the top of the hill, and you knew that it was spinning around and you knew that there was an agreement with Mr. Grimes and Mr. Gavin for Christmas trees.  Did you have a quid pro quo with Mr. Gavin?

A.
No.

Q.
Were you giving him Christmas trees?

A.
No.  And I didn’t know most of those things that you said, whatever.

Q.
But Mr. Grimes told you ---.



JUDGE MCCANN:



Okay.  Let’s take those things alone.  Did you know there was a water meter?

A.
Yes.



JUDGE MCCANN:



Did you know that the source of the water was Harpers Ferry?

A.
Yes.



JUDGE MCCANN:



Did you know that the previous owner, Mr. Grimes, was receiving that water from the Cliffside Inn?

A.
Through the Cliffside Inn, yes.



JUDGE MCCANN:



And that he had --- did you know he provided Christmas trees to the Cliffside Inn?

A.
 I don’t specifically recall that, no.



JUDGE MCCANN:



And did you ever have any conversation with the owners of Cliffside Inn whether you should be paying them anything for the water service?

A.
To the best of my knowledge, no.



JUDGE MCCANN:



Okay.  Go ahead.



MRS. FAULKNER:



Thank you.

BY MRS. FAULKNER:

Q.
Matt, do you recall about a month --- or it was six weeks prior to the closing before you left town, before the letter was sent to you, the conversation you had with Annette Gavin regarding the water?

A.
No.

Q.
You don’t recall a conversation with her regarding payment or anything?

A.
I do recall having a conversation with Annette at some point or another but I don’t recall exactly when it was.

Q.
Okay.



MRS. FAULKNER:



Your Honor, again, I’m sorry, I only have two copies.  This is already part of the official record, but I’m submitting it again if you don’t mind.  It is a signed document from Annette Gavin and notarized. It's been submitted prior to today.



JUDGE MCCANN:



This a copy of a letter.  It says William G. Gavin & Sons, Inc., doing business as Cliffside Inn, dated March 15th, 2004.  Addressed to Harpers Ferry Water Works regarding River Riders, Inc.  That will be marked for identification purposes as Intervenor Number Two.  And you will furnish copies you said to the other parties?



MRS. FAULKNER:



Yes, they're coming, sir.  Sorry I didn’t bring enough.

(Intervenor’s Exhibit Number Two marked for identification.)



JUDGE MCCANN:



Let’s give him a chance just to --- she’s coming with the copies, so let’s give him a minute to look at it and then you can continue the questioning.

BY MRS. FAULKNER:

Q.
Okay.  So you do recall though, at least, a conversation with Annette Gavin regarding payment of money for water?

A.
No.

Q.
You don’t?

A.
No.

Q.
Okay.  Well, anyway, I believe that that letter speaks for itself that they never received any payment from Mr. Knott.  And he knew that a meter was up there spinning around and I would like to know, if it ever --- did it ever occur to you to make any type of quid pro quo with Cliffside for using the water?  Did you ever think about any type of restitution to them for the use of their water?

A.
Did I ever think about it?  Yes.

Q.
But you were never asked for anything?

A.
That’s correct and I never attested that Annette knew anything about the water either.  This letter’s from Annette not from Bill.

Q.
That’s correct.

A.
Okay.

Q.
Okay.  But Annette was the treasurer and she was the person that collected the funds and managed the money?



JUDGE MCCANN:



Do you know these things to be true?

A.
No, I don’t.



JUDGE MCCANN:



Try when you’re ---.



MRS. FAULKNER:



Okay.



JUDGE MCCANN:



I mean, you can give testimony later but ---



MRS. FAULKNER:



Okay, I’m sorry.



JUDGE MCCANN:



--- you’re really stating things, and just try to ask questions.



MRS. FAULKNER:



Okay.  All right.

BY MRS. FAULKNER:

Q.
Do you have an apartment on the property now?  Is there a living quarters with a shower and a sink and a toilet?

A.
There’s temporary residence.  I mean, we have an upstairs apartment that we use for staff use, yes.

Q.
And then you have your public areas also that require water?

A.
Yes.

Q.
But the apartment's not a residence for anyone?

A.
People do live there temporarily on and off, yes.  And I have people that live in tents there as well.

Q.
Okay.  Actually, that’s all.  Thank you.



JUDGE MCCANN:



Anything else for this witness?



ATTORNEY FORD:



Real briefly.

REDIRECT EXAMINATION

BY ATTORNEY FORD:

Q.
Mr. Knott, do you have any idea of how many room nights that Cliffside has sold over the period of time since you’ve owned River Riders because of you sending your customers over to Cliffside?

A.
No, not specifically.  I mean, we used to refer people --- I mean, if people would ask somewhere to stay, we’d say Cliffside is right next to us, but I mean, it   --- you know, we referred hundreds of people a year.  Now, how many of them actually booked, I do not know that specifically, no.  And with the packages that we did, the way that we worked it out was that the people would actually book their night at Cliffside and book their trip with us.  So we didn’t --- I wouldn’t specifically know exactly how many nights they had booked with Cliffside for that either.

Q.
I mean, can you guesstimate, you know, since 1998 could it have been, at least, 100 room nights that they ---

A.
Oh, sure.  I’m sure, yes.

Q.
--- had gotten the benefit of from your business?

A.
Yeah, at least.

Q.
And it could be a number much greater than that?

A.
Yes.

Q.
This is something that’s been going on every year since you’ve purchased River Riders?

A.
Well, I don’t have any current agreement with the new owners of Cliffside.  I mean, I’ve actually spoken with them a few times, but we don’t specifically refer people there now.  We work with Comfort Inn now.

Q.
Is there any doubt in your mind that Cliffside for the period of time that you’ve been associated with River Riders either as an employee or owner, is there any doubt in your mind that Cliffside has had financial benefit from the presence of River Riders right next to them?

A.
Yes, I’m sure they have.



MRS. FAULKNER:



Your Honor?



ATTORNEY FORD:



That’s all the questions, Your Honor.



JUDGE MCCANN:



Okay.  Now, do you have a question?



MRS. FAULKNER:



One of the Intervenors has asked me to ask a question, if you don’t mind?



JUDGE MCCANN:



Go ahead.



MRS. FAULKNER:



Thank you.

RECROSS EXAMINATION

BY MRS. FAULKNER:


Q.
You mentioned Mr. Grimes mentioned that the existing building that’s there now are not the two buildings that Mr. Grimes had.  So is the building you’re in right now Mr. Grimes’ building or the two he mentioned?

A.
No, it’s mine.

Q.
I mean, is it --- are they new to the property that you built, the ones that you’re using now?

A.
We have expanded on the original building that was there.

Q.
And was that Mr. Grimes' building originally?

A.
Yes.

Q.
Is that the building that the water originally ran to?

A.
It’s one building, we just added and made it bigger.

Q.
Okay.

A.
Yes.  That’s the --- yes, the line went into that building, yes.

Q.
It didn’t run to the other two buildings that Mr. Grimes referenced in his testimony?

A.
Well, he had already torn them down and done all that before I bought it, so where it went before I don’t have any --- all I know is that at this point in time --- that we never located any of that stuff until we ran out of water.



JUDGE MCCANN:



Let me ask you a question.  You bought the property in 1998?

A.
Yes.



JUDGE MCCANN:



In 1998 did the building that you purchased receive water service at least indirectly from the town of Harpers Ferry?

A.
Yes.



JUDGE MCCANN:



It was --- the water service was in the building that you purchased?

A.
Yes.



JUDGE MCCANN:



And then since then you have remodeled and added onto that building?

A.
Yes.



MRS. FAULKNER:



That’s all.



JUDGE MCCANN:



Anything else?  Okay.  You may stand aside.  All right.  Do you have other witnesses?



ATTORNEY FORD:



I have no other witnesses.  I know that we talked about a housekeeping matter I think Mr. Toon’s going to take care of as far as the Staff reports that were prepared.  But other than that item that’s all that I have.



JUDGE MCCANN:



Well, since Intervenors are represented by a non-attorney I assume that they want these exhibits considered as evidence.  Is there any objection to Intervenor Number One, the letter from Mr. Ford dated July 3rd, 2004 --- July 23rd, 2004?



ATTORNEY TOON:



Staff has no objection.



ATTORNEY SHINGLETON:



None from the city, Your Honor.



JUDGE MCCANN:



It’s received.  The March 15th letter to Harpers Ferry from Annette Gavin?



ATTORNEY FORD:



I will object to that affidavit.  The purpose of this hearing is to have witnesses present testimony to get the opportunity to cross examine.  The components are witnesses, we don’t get that opportunity by just looking at an affidavit.  The Plaintiff will object to admitting that into evidence, exhibit ---.



JUDGE MCCANN:



Number Two.



ATTORNEY FORD:



Intervenor’s Exhibit Number Two.



ATTORNEY SHINGLETON:



I have no objection.



JUDGE MCCANN:



Let me just inquire, you say that this letter is already part of the Commission case file?



MRS. FAULKNER:



Correct.



JUDGE MCCANN:



When was it placed in the Commission's case file, do you know?



MRS. FAULKNER:



Well, prior to and during our last hearing.



ATTORNEY SHINGLETON:



Your Honor, I believe that --- I believe it was part of the case file, but my recollection it may have been filed with the Intervenors at that time. You might remember they filed a Petition to Intervene and they filed exceptions to your recommended decision.  I thought it was filed sometime after your hearing during the appeal process, but I think it is in the record somewhere.



JUDGE MCCANN:



I’m going to permit it to be received into evidence.  



MRS. FAULKNER:



Well, Hoy, we did bring it to the last hearing, we did before.  Your Honor?



JUDGE MCCANN:



I’m just --- I’m receiving that letter into evidence.  I’ll note your objection.



MRS. FAULKNER:



Your Honor, as you noted we’re not represented by an attorney but pro se, and if I may ask, is this the last opportunity that we would have to address you at this point because you’re about to take another position in the process?



JUDGE MCCANN:



Let me go off the record just a minute.

OFF RECORD DISCUSSION



JUDGE MCCANN:


Let’s go back on the record.  Has the Complainant completed its case at this time?



ATTORNEY FORD:



That’s all the evidence that we want to present, Your Honor.



JUDGE MCCANN:



Okay.  Does Harpers Ferry have witnesses?



ATTORNEY SHINGLETON:



I’ve got two.  I’m wondering if you want to take a short break or break for lunch?  I don’t know how you want to do it, Your Honor.



JUDGE MCCANN:



Does Staff have witnesses?



ATTORNEY TOON:



We’ll just have one brief witness to make a comment on the Staff report that’s previously been filed and everybody has copies of.  Or should have.



JUDGE MCCANN:



We probably --- it’s about 12:25.  I realize we got started late, but we’ve been going a couple hours now.  Almost two hours.  We probably should take a lunch break and be back here about 1:15.

BRIEF RECESS TAKEN



JUDGE MCCANN:


Let’s begin again.  Is Harpers Ferry ready to proceed?



ATTORNEY SHINGLETON:



Yes, sir, Your Honor.  We call Mr. Donald Hampshire to the stand.

---------------------------------------------------------

DONALD HAMPSHIRE, HAVING BEEN FIRST DULY SWORN, TESTIFIED AS FOLLOWS:

---------------------------------------------------------

DIRECT EXAMINATION

BY ATTORNEY SHINGLETON:

Q.
Mr. Hampshire, is it all right if I --- I know I normally call you Don, but in this proceeding if I call you Mr. Hampshire is that all right with you?

A.
I guess so.

Q.
Your name is Donald Hampshire.  If you would, give us your address?

A.
It’s Route 3, Kearneysville.  I live in Kearneysville right now.

Q.
All right.  And by whom are you employed right now?

A.
The water company.

Q.
Harpers Ferry Water Company?

A.
That’s right.

Q.
And how long have you been employed?

A.
Five years.

Q.
And prior to that were you self-employed or did you work for somebody else?

A.
I was self-employed.

Q.
And what did you do prior to that?

A.
Excavating.

Q.
And about how many years have you been in the excavating business prior to the employment of Harpers Ferry?

A.
Thirty (30) years.

Q.
All right.  And are you the same person as Shorty Hampshire?

A.
No, sir.

Q.
Who is that?

A.
That’s my father.

Q.
Your father.  Yeah, he was referred to --- the name was referred to in some of the earlier testimony.  Was he also in the excavating business?

A.
No, sir.

Q.
He was not, okay.  You’ve been present during all of the testimony here today; isn’t that correct?

A.
Yes, sir.

Q.
Especially, you were here during the testimony of Mr. Mark Grimes?

A.
Yes, sir.

Q.
Okay.  I want to take you back to about 1985 or ’86.  You're familiar with the issue here today, are you not, the installation of this line from the Cliffside Motel down over the hill to Pop Wheeler?  Mr. Grimes referred to a Reverend Wheeler, do you know that gentleman by a different name?

A.
That would be Pop Wheeler and he was Reverend Wheeler or Mayor Wheeler, most people called him Pop Wheeler.

Q.
Okay.  So you referred to him as Pop Wheeler, but it’s the same person that Mr. Grimes referred to as Reverend Wheeler?

A.
Yes, sir.

Q.
And did you say he was at one time the mayor of Harpers Ferry?

A.
Yes, sir.

Q.
Do you know about when he was the mayor?

A.
Early 80s.

Q.
Okay.  Did there come a time in 1985 when you were approached by Pop Wheeler to install a water line for him?

A.
Yes, sir.

Q.
Was that a water line to serve his home down over the hill from the Cliffside Motel?

A.
Yes, sir.

Q.
And that’s the water line that’s in question today; isn’t it?

A.
Yes, sir.

Q.
Now, at that time you were a private --- you were self-employed?

A.
Yes, sir.

Q.
You heard Mr. Grimes say that someone told him that the only person that could install a water line in Harpers Ferry for the Harpers Ferry water system was you, do you know whether that was true back at that time?

A.
That’s not true.  I was just one of many that worked for the town.

Q.
Are you aware of other contractors that performed services for the town of Harpers Ferry at that time?

A.
Yes, sir.  There was Potomac Construction, Jefferson Asphalt, Lee Snyder, D.L. Morgan.  All those contractors did utility work here in town.


Q.
Okay.  Would you say that you are, in comparison to those contractors, a larger or smaller contractor than them?

A.
Much smaller.

Q.
Okay.  You had what, a backhoe --- tell me what equipment you had back in the 80s?

A.
I had a backhoe and a loader and a dump truck.

Q.
Now, Pop Wheeler then came to you and asked you to install a water line; is that true?

A.
Yes, sir.

Q.
Did he show you where the line was to begin and where it was to end?

A.
No, that was kind of left up to us and Gavin, I guess, where we would start.

Q.
Okay.  Now, I want you to describe for the Court the property known as the Cliffside Motel as it existed back in the 80s.  Is it pretty much the same today as it was in the 80s as far as the buildings, the outside building?

A.
Yes, sir.

Q.
It’s right up at the top of the hill called Alstat’s (phonetic) Hill; isn’t that correct?

A.
Yes, sir.

Q.
If I’m correct there’s a water main that runs right up near the entrance of that property?

A.
Uh-huh (yes).

Q.
And that’s the end of the water main; isn’t it?

A.
Uh-huh (yes).



JUDGE MCCANN:



The answer’s yes?

A.
Sorry?



JUDGE MCCANN:



The answer’s yes?

A.
Yes, sir, it is.

BY ATTORNEY SHINGLETON:

Q.
I’m sorry, yes, you’re going to have to answer yes or no to all the questions.

A.
Okay.  

Q.
And the shaking of the head, the Court Reporter can’t get that.

A.
I’m sorry.

Q.
And so the city's water main extends up to the Cliffside, but that’s the point where it ends?

A.
Yes, sir.

Q.
And am I correct that there’s a water meter set near that point that then takes a water service line into the Cliffside motel property?

A.
Yes, sir, it’s in the basement.

Q.
It goes into the basement of the motel property?

A.
Yes, sir.

Q.
And we don’t have any pictures here of the motel, but I want to get in the record what the property looks like.  Would it be fair to say that the property is --- the buildings are somewhat like a rectangle, they're kind of long and somewhat narrow?

A.
Yes, sir.

Q.
And so the water service line comes into the basement near the front of the building; is that true?

A.
Yes, sir.

Q.
And on the rear of the property, which is the end of the property, the side of the property nearest to Pop Wheeler’s house at that time, is there a separate building or home located on the motel property at the present time?

A.
Yes, sir.

Q.
Was that home located there in the mid-80s when you installed the water line?

A.
Yes, sir.

Q.
Do you know whether water service existed to that home in the mid-80s?

A.
Yes, sir, it did.

Q.
You know that there was a water line of some type running in to get water service into that house?

A.
Yes, sir.

Q.
Do you know whether that service line is a separate service line from the motel building itself or is it a continuation of the same line?

A.
It’s a continuation of the same line.

Q.
Okay.  Now, this line that was constructed for Pop Wheeler, can you describe generally where the beginning point is on the motel property?

A.
It was tapped right before the last building on the property.

Q.
Which is this house?

A.
Which is this house, yes.

Q.
So I mean, if the Court or anyone else went up to the motel property, this is behind the motel itself, you don’t --- it’s not used as the motel, it’s a private residence?

A.
Yes, sir.

Q.
But just before you get to that building that’s where you began this water line; is that correct?

A.
Yes, sir.

Q.
Do you know what the size of the water line is that runs into that residence?

A.
It was one inch.

Q.
All right.  What size line did you install from that point down to Pop Wheeler’s home?

A.
Two-inch.

Q.
Why would you install a two-inch line off of a one inch line?

A.
Well, it was just --- material-wise it was cheaper and then it gave him some storage, some volume there instead of just running a rolled three-quarter line down over the hill.  It just gave him a little bit more volume.  

Q.
Okay.  And so you ran a two-inch line down towards Pop Wheeler’s property, his home?

A.
Yes, sir.

Q.
Now, you heard Mark Grimes testify that that line ran down over the hill to a point, and then there was a Y with one service going into the Pop Wheeler residence and one going towards what is now the River Riders property, you heard Mr. Grimes testify that you installed all that?

A.
Yes, sir.

Q.
Is that true?

A.
No, sir.

Q.
Can you tell me what you installed?

A.
I installed the two-inch line down to the back of Pop Wheeler’s house, and then I made a tap off of the two-inch line, set a meter and brought a three-quarter line around and tied it into the left side of his house.

Q.
Okay.  The left side ---?

A.
Facing the house.  Would be the left side towards River Riders.

Q.
Okay.  All right.  If I’m standing up on the top of the hill looking down on Pop Wheeler’s house, I’m standing at the back of the motel property.

A.
It would be the right side then.

Q.
Yes, your right shoulder would be heading towards 340 and the River Riders property?

A.
Yes, sir.

Q.
And so you ran the service, you ran the two-inch line down over the hill, capped it and ran a three-quarter --- set a meter and ran a three-quarter in to Pop Wheeler’s House?

A.
Yes, sir.

Q.
And the entrance was on the side of the house nearest the River Riders property?

A.
Yes, sir.

Q.
And you installed the meter?

A.
Yes, sir.

Q.
Now, who supplied the meter to you?

A.
Pop Wheeler.

Q.
You also heard Mr. Grimes, did you not, testify that he presumed, he didn’t know, but he presumed that you had been retained by Harpers Ferry to do this work for Harpers Ferry; isn’t that true?

A.
Yes, sir.

Q.
Even though the homeowner had to pay for it, that your services were engaged by Harpers Ferry?

A.
Yes, sir.

Q.
Is that true?

A.
No, sir.  I was --- it was just an agreement between Pop Wheeler and Grimes to have this done.

Q.
Okay.  During any discussions you had with Pop Wheeler, was anybody from Harpers Ferry present?

A.
No, sir.

Q.
Do you know whether Pop Wheeler or Mr. Grimes or anyone ever came in and applied for water service to Harpers Ferry?

A.
No, sir.

Q.
You don’t know whether they did or they did not; isn’t that true?

A.
No, sir.

Q.
Do you know whether your work was ever inspected by anybody from Harpers Ferry?

A.
No, sir.  It was never inspected.

Q.
Okay.  And you’re certain of that?

A.
Yes, sir.

Q.
You heard Mr. Grimes say that he thought at one time he thought that someone from Harpers Ferry may have come perhaps to do an inspection of the installation of the line and/or the meter, you heard that testimony?

A.
Yes.

Q.
And that is, to your recollection, is not true?

A.
No, sir.  No one ever came around.

Q.
Now, did you install one meter or two meters at that spot?

A.
I installed one meter.

Q.
And that was only to Pop Wheeler’s house?

A.
Yes, sir.

Q.
You heard Mr. Grimes testify that there was another line installed by you over towards the River Riders property and a second meter installed, you heard him testify to that?

A.
Yes, sir.

Q.
Is that true?

A.
No, sir.

Q.
And you never have ever installed a second meter there?

A.
No, sir, just one meter.

Q.
Now, do you know a --- I think Mr. Grimes testified that the Pop Wheeler residence is now gone.  Do you have any idea about when that may have happened or when it was destroyed or gone?

A.
No, sir.

Q.
Okay.  After you installed this line, Mr. Hampshire, did you ever go back and do any work on the line?

A.
No, sir.

Q.
For anybody?

A.
No, sir.

Q.
Okay.  Up until this water leak incident occurred, which Mr. Knott testified about, which occurred sometime in the year 2002, during your employment by the City of Harpers Ferry or as a private contractor by Harpers Ferry were you ever down there doing any work on that water line?

A.
No, sir.

Q.
Now, you had a contract, I guess, a verbal contract with Pop Wheeler; isn’t that true?

A.
Yes, sir.

Q.
And it was for what, $5 a foot?

A.
Yes, sir.

Q.
And did that include material and labor?

A.
No, sir, that was just material --- just labor.

Q.
Okay.  Just labor and equipment?

A.
Yes, sir.

Q.
And Pop Wheeler supplied the two-inch line, all the miscellaneous connections?

A.
Yes, sir.

Q.
All the equipment for the water meter, did he supply that also?

A.
Yes, sir.

Q.
Including the meter?

A.
Including the meter.

Q.
And again, this was not a meter from Harpers Ferry, this was a meter that he acquired someplace?

A.
Yeah, it was a bought meter.

Q.
Okay.  Private citizens can buy water meters, can they not?

A.
Oh, yes, sir.

Q.
I mean, there are companies that sell them.  And when you finished the work for Pop Wheeler did you approach him for the purposes of receiving payment?

A.
Yes, sir.  Uh-huh (yes).

Q.
And did he have a discussion with you about how payment was to be made at that time?

A.
Yes, sir.  At that time he said that he was going to be paying half and then Mr. Grimes was going to be paying half, that I’d have to send a bill to him to collect the other half of the job.

Q.
Did you ever inquire of Pop Wheeler why the bill was being split 50/50?

A.
No, sir.  It was never discussed at the beginning that it was going to be split.

Q.
Okay.  As a result of that did you, in fact, send a bill to Pop --- to Mr. Grimes?

A.
Yes, sir.

Q.
In fact, I know you maybe haven’t seen it, I think I showed it to you some months ago, I’m going to hand you what’s already been marked as River Riders Exhibit Number One and ask if you can identify that document?

A.
That’s what I sent Mr. Grimes.

Q.
Is that what I’ve handed you is a copy of the bill that you sent Mr. Grimes for one half of the work?

A.
Yes, sir.

Q.
Okay.  But again, I want to make certain, you did not install anything past the point of the two-inch line coming down to where it connected with the three- quarter line into Pop Wheeler's house?

A.
No, sir, that’s it.

Q.
And sob do you have any idea when a line would have been extended over to the Grimes' property?

A.
No, sir.

Q.
Or by whom?

A.
No, sir.  Anyone with a backhoe could have done that.

Q.
I mean, it was not --- it was only as you said a three-quarter inch line.  It doesn’t take a major piece of equipment to do it; is that correct?

A.
Yes, sir.

Q.
Do you know who the mayor of Harpers Ferry was at the time this installation took place in, I believe, 1985 or early ’86?

A.
I believe it was either Brally (phonetic) or Mr. Nash.  Probably Mr. Nash.

Q.
Now, is that --- would that be Bradley Nash?

A.
Yes, sir.

Q.
And Mr. Brally, do you know what his first name was?

A.
It was Bill Brally.

Q.
To your knowledge is Mr. Nash, Mr. Brally or Mr. Wheeler still living, any of them?

A.
No, sir.  They’re all passed.

Q.
They’ve all passed away.  When this leak occurred in the summer of 2002, did you --- were you involved in any way in going down and inspecting the site of the leak?

A.
Yes, sir.  We got a call that water was running across a driveway that was going back to a house in back of River Riders.  And we went over to take a look and then we realized what it was. 

Q.
Did you find the leak, the location of the leak or did someone else find it?

A.
No, sir, it was in the debris of the house that was taken down.  There was a lot of concrete and blocks and bricks and just normal debris that was laying around, but it was coming up in that area.

Q.
Can you recollect, Mr. Hampshire, where that leak occurred in relation to the line that you installed for Pop Wheeler in 1985?

A.
I would --- if I had to guess, it would probably be at the meter --- on the small line, because it wasn’t a real big leak.  It was just a trickling type of a normal leak.  It wasn’t a big leak at all.

Q.
Now, do you know --- I know you’ve testified that you didn’t install any line down to the River Rider’s property.  Do you know where that line lays now, where it hooks into --- let me ask you, do you know where it now hooks into the two-inch line that you installed?

A.
I’m not sure I understand.

Q.
Do you know where the line from your two-inch main or two-inch line to River Riders, where does it hook into your two-inch line that you installed with --- in relationship let’s say to where you set the meter to go into Pop Wheeler’s house?  Is it at about the same location or a different location?

A.
It was brought in in back of the house and the meter was set on the side of the house.

Q.
The meter for?

A.
For Pop.

Q.
For Pop, okay.  Okay.  This meter though for River Riders, do you know where their meter is located?

A.
No, sir.

Q.
And do you know where their line ties into the two-inch main, does it tie into the two-inch main or the three-quarter inch main to Pop Wheeler's?

A.
I have no idea.

Q.
You don’t know where that connection is?

A.
No, sir.

Q.
The leak though to River Riders, was it up near where Pop Wheeler’s house was or did it go down further?

A.
It was up by Pop Wheeler’s house.

Q.
Was it on the two-inch line, the leak, do you know?

A.
No, it was just a small leak.  Like I say, it may have been the meter leaking or the connection, the small line --- the service line could have been leaking. It wasn’t a very bad leak at all.

Q.
Okay.  



ATTORNEY SHINGLETON:



No further questions, Your Honor.



JUDGE MCCANN:



This Mr. Wheeler, that’s either Pop or Mayor or Reverend or ---

A.
Yes, sir, he ---.



JUDGE MCCANN:



--- whatever, when was he the mayor?

A.
He served one term and I think it was late 70s, early 80s I believe.



JUDGE MCCANN:



But it would have been prior to him wanting water service?

A.
Yes, sir.  He wasn’t mayor at the time.



JUDGE MCCANN:


And nothing was ever communicated to you at all as to why you should send the bill to Mr. Grimes, just that he was going to pay for half of it?

A.
Right.  When I went to collect from Pop Wheeler, he told me at that time that I needed to send a bill to Grimes for the other half of the bill.



JUDGE MCCANN:



And he didn’t explain to you why?

A.
No, sir.  He said that they had come to an agreement and they were going to split the bill.



JUDGE MCCANN:



Okay.  You may inquire.



MRS. FAULKNER:



I just have one question.



JUDGE MCCANN:



Let’s let the Complainant go first.



ATTORNEY FORD:



Okay.



MRS. FAULKNER:


I’m sorry.



JUDGE MCCANN:



That’s okay.

CROSS EXAMINATION

BY ATTORNEY FORD:

Q.
Mr. Hampshire, did I get your testimony right, you said your father had nothing to do with your excavation business?

A.
No, sir. 

Q.
Did that excavation business include --- and when you say --- let me rephrase that.  When you say that your father had nothing do with your business, does that include that he had nothing to do with constructing or installation of water lines for water service to customers in general of Harpers Ferry Water Works?

A.
I’m not sure.  I did the work, he was superintendent.  I’m not sure what you ---.

Q.
Okay.  He was superintendent of what?

A.
Of the water.

Q.
So your father was superintendent of Harpers Ferry Water Works ---

A.
Yes.

Q.
--- at the time that this line was extended down to at least Pop Wheeler’s house?

A.
Yes, sir.

Q.
Okay.  Did you discuss this with your father?

A.
He probably knew about it.

Q.
So he probably knew about it?

A.
Yes.

Q.
Okay.  Did he tell you that hey, maybe we’re not supposed to extend service lines off of the Cliffside service?

A.
Well, it was an agreement between Grimes and --- I mean, Pop Wheeler and Gavin.

Q.
During this time you had been doing excavation and water line installation for other customers of Harpers Ferry Water, ---

A.
Yes, sir.

Q.
--- had you not?

A.
Uh-huh (yes).

Q.
So you knew about what the processes were as far as getting permission from the city to provide service to a new customer?

A.
Yes.

Q.
What were those processes?

A.
The homeowner would go into the office, pick up a permit, pay for the permit and then the office would notify me that a tap would need to be made, you know, at a certain location.

Q.
All right.  So did you ask Mr. Wheeler or Mr. Grimes or your dad about the permit that should be issued for this water line?

A.
No.  It was just an agreement between two friends.

Q.
But your dad knew about it, so he gave the okay, too?

A.
He wasn’t involved in it.  It was just between Pop Wheeler and Gavin.

Q.
Did you give any of the money that you received from Pop Wheeler or Mr. Grimes to your father?

A.
No, uh-uh (no).

Q.
You didn’t give him any of that?

A.
No, sir.

Q.
He didn’t get the benefit of any of that money?

A.
No, sir.

Q.
Were you present with any conversations between your father and Mr. Gavin about this situation?



ATTORNEY SHINGLETON:



I’m going to object.  There’s not been established that Mr. Gavin or Pop Wheeler had any discussions with Mr. Hampshire’s father.  That has not been established.



JUDGE MCCANN:



I’ll sustain to that extent.  See if you can obtain the information you want in some other way.

BY ATTORNEY FORD:

Q.
Now, I would assume that back during this time when you started digging ditches for water lines to eventually hook up the service to Harpers Ferry Water,  that you had discussions with your father since he was the superintendent; right?

A.
Yes.

Q.
That would be normal for you to have done that?

A.
Yes.

Q.
And would it also be normal for you to have asked your father, hey, is it okay if we tie this water line into this particular service line?

A.
No, sir.  It was already agreed on that this is what would be done.  Mr. Gavin gave permission to make a tap on his property and run it down over his land down to Pop Wheeler.

Q.
And you knew even back then that if your father did not know about that arrangement that you ought to tell him about that arrangement; correct?

A.
No, it was already discussed.  It was already agreed on.

Q.
Discussed by who?

A.
Between Gavin and Pop Wheeler.

Q.
Okay.  But you indicated that your father as an employee or officer of Harpers Ferry knew about the arrangement?

A.
Yes, sir.

Q.
How did he know?

A.
Well, probably just --- I mean, I’m sure I talked to him about it, you know, but it wasn’t trying to get permission to do it.  You know, I told him that this is what was going to happen and ---.  Do you understand? I mean, I don’t know what else to say.



JUDGE MCCANN:



I’m trying to understand, go ahead.

BY ATTORNEY FORD:

Q.
So I take it your father didn’t object to those lines being installed the way you did that?

A.
No, sir.

Q.
Now, when you identified the source of the water leak back in 2002, ---

A.
Yes, sir.

Q.
--- you just saw where the water was manifesting itself from the ground; correct?

A.
Yes.

Q.
You did not do any digging to uncover the line to determine exactly the source of the leak within the line, did you?

A.
No, sir.

Q.
In fact, you didn’t even go look to see where any of the lines lay, did you?

A.
I knew where the lines lay.

Q.
Did you go on the River Riders property and look at where the meters were in 2002?

A.
I went on the property and looked at the leak,  the part that was running across the road and tried to figure where the source was.

Q.
Did you not look for the meter that was on the  River Riders property?

A.
The meter at the time I installed it was on Pop Wheeler’s property.

Q.
There are shutoff valves on the meters; correct?

A.
Yes, sir.

Q.
So if you had a leak in 2002 somewhere in that area you didn’t --- even though you had a leak exhibiting itself, you did not look for the meter as a potential place to shut the water off?

A.
No, sir.

Q.
You didn’t even look for the meter?

A.
No, sir.

Q.
You just went up to the top of the hill and shut the water off?

A.
Yes, sir.

Q.
Okay.  You did not do any investigation to recollect where you may have put those lines to begin with?

A.
No, sir.

Q.
Have you done any investigation since then to refresh yourself as to where those lines exist?

A.
No, sir.

Q.
Now, you’re an at-will employee of Harpers Ferry, the Town of Harpers Ferry now?

A.
I don’t understand at-will.

Q.
Who are you employed by?

A.
Harpers Ferry Water Department.

Q.
Harpers Ferry Water Department.  Okay.  Are you part of a union or any other collective bargaining unit?

A.
No, sir.

Q.
Is it the City Council that hired you?

A.
Yes, sir, I believe so.

Q.
Can the City Council fire you?

A.
I guess, yes, sir.

Q.
If they decide to?

A.
Yes, sir.



JUDGE MCCANN:



You don’t have any civil service protection or anything like that?

A.
No, sir.



JUDGE MCCANN:


If there’s a change in administration, a new mayor and council gets elected, would you have any assurance of a job?

A.
I guess I’m an employee until --- yes, I believe I’m ---.



JUDGE MCCANN:



Is that what you were getting at?



ATTORNEY FORD:



Right.

A.
Yeah, I think I’m an employee.

BY ATTORNEY FORD:

Q.
You’re an employee of the city?

A.
Yes, sir.

Q.
And you can be fired by the City Council?



ATTORNEY SHINGLETON:



Your Honor, I’ve let this go on.  This is outrageous to think that what he’s implying is that this witness is not telling the truth because he is an at-will employee, and if he doesn’t come up here and lie that Harpers Ferry is going to fire him.  Now, I guess he can continue this line of questioning.  I find it personally repugnant and disappointing in the Complainant and the Complainant’s Counsel.  They know better.





JUDGE MCCANN:


Well, I’m going to overrule the objection.  I don’t know that I would have reached that conclusion if you hadn’t pointed it out to me.



ATTORNEY SHINGLETON:



I don’t know where else he could be going with the testimony.



ATTORNEY FORD:



It’s certainly my right and entitlement to point out any evidence or issues that might affect the witness' credibility.



JUDGE MCCANN:



Proceed.  I’ve made my ruling.  Proceed with your questions.

BY ATTORNEY FORD:

Q.
Have you had any discussions with anybody since you installed the water line onto that property, the River Riders property, about that situation since you installed it?

A.
No, sir.

Q.
Have you told anybody, any of your bosses where you work that there is a water line out there that may not be there properly under the regulations of the PSC?



ATTORNEY SHINGLETON:



I’m going to object.  We don’t know that this gentleman knows what is proper or improper under Harpers Ferry regulations at that time or Public Service Commission regulations, so I think the question was improperly phrased.



JUDGE MCCANN:



Yeah, see if you can rephrase the question, I agree with that.

BY ATTORNEY FORD:

Q.
Have you talked --- since you installed that water line, have you told anybody that works for the city of --- town of Harpers Ferry or Harpers Ferry Water Works about the existence of the line coming off of the Cliffside property and servicing Wheeler and River Riders?

A.
No, sir.

Q.
Were you ever made aware in 1994 that Mr. Grimes was discussing this issue with the Planning and Zoning people?

A.
No, sir.  I never knew anything about that.

Q.
And nobody ever mentioned that to you?

A.
No, sir.

Q.
Why did you go to work for the town of Harpers Ferry?

A.
They offered me insurance, health insurance.  I went 30 years with none and I thought that it would be a good time to get health insurance.

Q.
You don’t know where the two water meters are situated on the River Riders property today?

A.
No, sir.

Q.
You don’t know that they are virtually      side-by-side?

A.
No, sir.  I only know of one meter and I don’t know if I could find it now since everything's been changed around.

Q.
All right.  You did not provide two meters onto that water line back in 1986 when that water line was installed?

A.
No, sir.  It was just one meter.

Q.
You’re testifying that you only installed one meter?

A.
Yes, sir.

Q.
How many water meters have you installed since 1996 in your work --- 1986 in your work around Jefferson County?

A.
Hundreds.  Yeah, hundreds.

Q.
Hundreds?  But you remember this one meter versus all the other ones that you installed?

A.
That’s because I was only working for one person. 

Q.
Did you have anybody helping you that day?

A.
No, sir, I worked by myself.

Q.
You did all the digging, line laying yourself?

A.
Yes, sir.  Everything myself.

Q.
You hooked the meter up yourself?

A.
Yes, sir.

Q.
Do you know where Mr. Wheeler obtained the water meter?

A.
No, sir.

Q.
Did it appear to you to be the same kind of water meters that the town of Harpers Ferry supplied to their customers?

A.
Well, it was probably similar.  There’s only one supplier in the area that has pipe and meters and fittings and things like that.

Q.
At the time you installed it, did it appear to be the same kind of water meter that the town of Harpers Ferry provides to its customers?

A.
We have a lot of different kind of meters for the water company that --- we have probably six or seven different brands.

Q.
Do you recall anything unusual about the water meter that you installed?

A.
No, sir.  It was a normal water meter.

Q.
When you went out to turn that water off, did you talk to any of the River Riders personnel?

A.
No, sir.

Q.
Did you make any comments?  You didn’t talk to anybody there?

A.
No, sir.  I just went back and told my boss that we had to turn the water off, you know, to fix this leak.

Q.
You never had any conversations about the water leak with Mr. Knott?

A.
Mr. Knott called in later saying that his water turned off, but I was --- when I turned the water off originally, I thought I was only taking care of one leak that was for Pop Wheeler’s house.  I didn’t realize that River Riders was connected to that line.

Q.
You didn’t make any comments or statements to Mr. Knott or any of his people regarding the water line situation there?

A.
No, sir.

Q.
Well, why would you look for a water leak going to a house that’s not standing, when it’s clear that Mr. Knott was complaining about the water leak for service provided to River Riders?

A.
The water leak --- the water leak happened first.  I went up and looked at a water leak, realized that it was coming from Pop Wheeler’s house and went up and turned the line off and then everything else happened after that.

Q.
Did you have to go back up to that location at the behest of the town?

A.
No, sir.

Q.
You only went up one time to turn the water off?

A.
Yes, sir.

Q.
Have you been back up there since?

A.
Just to make sure it's still off.

Q.
Were you ever present on --- looking at, investigating the River Riders situation with any of the PSC people?

A.
Yes, sir.

Q.
About how long after the water --- you turned   --- you shut off the water leak was that?

A.
It was several months, I guess, after it happened that the PSC people come around, and we had a meeting with Mr. Knott and I can't think of the name of the guy from PSC.

Q.
Do you go by the nickname Shorty?

A.
No, sir.  That was my dad.

Q.
That was your father?

A.
Definitely my dad, uh-huh (yes).

Q.
So when Mr. Grimes testified about Shorty Hampshire, he was talking about your dad?

A.
Yes, sir.



ATTORNEY FORD:



That's all the questions that I have.



JUDGE MCCANN:



You've testified that you've installed hundreds of water lines and meter taps, is that what you said?

A.
Yes, water meters is what ---.



JUDGE MCCANN:



For Harpers Ferry or for other utilities?

a.
No, for Harpers Ferry.



JUDGE MCCANN:



Okay.  And have you installed other branch lines that would tie off of an existing private customer and go serve another private customer as opposed to tying into a Harpers Ferry water main besides this one?

A.
Yes, sir.  A lot of times if I install a water meter, the property owner or the contractor would want me to dig from the house out to the meter because I'm already there.



JUDGE MCCANN:



No, I mean in this situation, instead of installing a meter connected to Harpers Ferry's water main, you installed a meter on a line that was connected to this Cliffside Inn water line?

A. 
Yes, sir.



JUDGE MCCANN:



Have you installed other water lines that connect to private water lines as opposed to public water lines?

A.
There's a couple in town like that, smaller, you know, smaller, like people run from their home out to the garage, something like that.


JUDGE MCCANN:



But not to another residence?

A.
No, sir.



JUDGE MCCANN:



Did you know at the time that you were doing this that you might be violating some rule or law?

A.
No, sir.  Not at all.



JUDGE MCCANN:



Do you believe at this time that you might have violated some rule or law?

A.
Well, it seems like there's a --- there's more regulations now than there was in '82 or --- it was more --- more laxed I guess in the 80s than it is now.



JUDGE MCCANN:



Okay.  But other than running from a residence to a garage or other outbuilding pertaining to a residence, you're not aware of any other instance where you personally connected a private water line to another residence off of another private water line?

A.
No, sir, that’s the only one here in town like that.



JUDGE MCCANN:



So would that possibly be why you remember this one apart from all the hundreds of others that you installed?

A.
I remember most of them, this is --- this is one of the bigger ones I guess.  It sticks out.



JUDGE MCCANN:



What do you mean by bigger?

A.
Well, more footage, a larger line, that type of thing.



JUDGE MCCANN:



Okay.  So usually you're just talking about installing a meter in an existing water main that's already in the ground?

A.
Yes, sir.



JUDGE MCCANN:



And this one you had to run a service line and then install a meter?

A.
Yes, sir.



JUDGE MCCANN:



Do you know how many --- it may be on the bill, I haven't really looked at the exhibit that close, how many hundred feet did you have to run?

A.
It was 600 feet.



JUDGE MCCANN:



600 feet.  Now, you heard testimony, I don't remember if it was from Mr. Grimes or Mr. Knott, I believe it was Mr. Knott that indicated that the location of the meter now, and I presume he means the two meters, was near the back of the upper parking lot of how the land is situated now?

A.
Yes, sir.



JUDGE MCCANN:



Does that appear to describe the approximate location of where you originally installed that one meter that you installed?

A.
Yes, sir, it was on the back right-hand side of the property is where I came down through the woods.  That's where Pop Wheeler's house was on the farm.



JUDGE MCCANN:



So that description of the parking lot would be close to where Pop Wheeler's house used to be?

A.
Yes, sir.



JUDGE MCCANN:



So it's possible that there would be two meters within four or five feet of each other ---

A.
Yes, it's possible.



JUDGE MCCANN:



--- if we would go out there and look at it right now?

A.
Yes, sir.



JUDGE MCCANN:



Does Commission Staff have questions?



ATTORNEY TOON:



Yes.

CROSS EXAMINATION

BY ATTORNEY TOON:

Q.
Was the meter you installed on this line, was that the first line and meter that you had put in?

A.
The first meter I ever put in?

Q.
Yes.

A.
On this.

Q.
How long had you been putting in before you put in that?

A.
Several years, lots of years.

Q.
And all those meters that you put in prior to that, were they ones that were connected directly to Harpers Ferry main?

A.
Yes, sir.

Q.
And you say your father was the superintendent of Harpers Ferry Water; is that correct?

A.
Yes.

Q.
How long had he been superintendent?

A.
Thirty-six (36) years.

Q.
So during the time you were installing these other meters before then, he was the superintendent then?

A.
Yes.

Q.
And when did you become employed by the water department?

A.
A full-time employee?

Q.
Well, even part time.  Well, let me see, when you did those others were you a part-time employee or an individual contractor?

A.
Individual contractor.

Q.
So then at one point you became a part-time employee of the water department?

A.
No, sir.  I was never part time, I was either   an ---

Q.
Independent contractor?

A.
--- independent or a full-time employee.

Q.
Okay.  So when did you become a full-time employee?

A.
About five years ago.

Q.
And what's your position as an employee?

A.
I just --- I'm in charge of the distribution system, I guess.  The leaks and the new taps and whatever goes on out in the distribution system.

Q.
And who is your immediate supervisor?

A.
Ron Sizenicki (phonetic).

Q.
And is he a superintendent?

A.
Yes, sir.

Q.
Now, Exhibit One, I believe you've seen this, is that Hampshire Excavating billing? 

A.
Yes, sir.

Q.
And that's the bill that you sent out; is that correct?

A.
Yes, sir.

Q.
Now, I think your testimony was that you ran about 600 feet of two-inch line?

A.
Yes, sir.

Q.
And then a three-quarter inch line to Mr. Wheeler's property or meter?

A.
Yes.

Q.
Now, what is --- on that bill, what is the billing for $250 for a one-inch line?

A.
That was probably the one-inch line or the three-quarter inch line that I run over.  The bulk of the $5 a foot was the two-inch line coming down over the hill and then I charged Pop Wheeler an extra --- to make the tap and set the meter and make the connection to the house and that's what the $280-some was for.

Q.
Oh, so it was --- but that says one-inch     line ---.

A.
Yeah, that was probably a mistake.  It was probably three-quarter line.

Q.
Okay.  

A.
It was a service line is what it was.

Q.
Now, you said your father knew about this arrangement.  Do you know how he knew?

A.
How he knew?  He probably either heard about it from me, I would say.

Q.
Could it have been, could he have heard about it from Mr. Grimes?

A.
No, sir.  If he heard it from anyone it was either me or Pop Wheeler.



ATTORNEY TOON:



I believe that's all the questions I have, Your Honor.



JUDGE MCCANN:



Okay.  MRS. FAULKNER?



MRS. FAULKNER:



Just two I believe.

CROSS EXAMINATION

BY MRS. FAULKNER:

Q.
Donnie, who called you originally about the leak?

A.
I think it was the property owner in behind the River Riders were complaining about the muddy conditions in the driveway that they were using.

Q.
Would that be the Stobbs (phonetic) perhaps?

A.
I’m not --- I think the Stobbs are out in front of River Riders.  I think this was a new house in behind River Riders.

Q.
The Carpenters in the gray house?

A.
Yes, ma'am.

Q.
Okay.  Just one more.  Donnie, there's been a lot of conversation about your father and I've heard a lot of nice things about him and while he was with our town for 37 years, did he ever have the authority, I mean, I understand limitedly about his position, but did he have the authority to grant or deny water service?

A.
No, ma'am.  It was all office work.

Q.
I see.  So he never was in a policy or administrative position he was just ---?

A.
A supervisor.

Q.
Okay.  



MRS. FAULKNER:



I believe that's all I have to ask.  Thank you.



JUDGE MCCANN:



Anything else of this witness?



ATTORNEY SHINGLETON:



Just one, please, Your Honor.

REDIRECT EXAMINATION

BY ATTORNEY SHINGLETON:
Q.
You testified to one of my questions, Mr. Hampshire, that the leak occurred, I think I'm correct, near where some debris of an old house had been?

A.
Yes, sir.

Q.
Was that Doc --- Pop Wheeler's old house?

A.
Yes, sir.  That was the foundation of his old house.

Q.
And again, just to clear my mind, that would have been to the best of your recollection about where you ran the water line into the house to begin with?

A.
Yes, sir, about that area.

Q.
And so by finding a leak there you would not have suspected that there was still at that time a line going into River Riders?

A.
No, sir.

Q.
Okay.  Thank you.



ATTORNEY SHINGLETON:



No further questions, Judge.



JUDGE MCCANN:



Nothing else, you may stand aside.

A.
Thank you.



ATTORNEY SHINGLETON:



Next witness, Your Honor, Ms. Sherry Cain.

---------------------------------------------------------

SHERRY CAIN, HAVING BEEN FIRST DULY SWORN, TESTIFIED AS FOLLOWS:

---------------------------------------------------------

DIRECT EXAMINATION

BY ATTORNEY SHINGLETON:

Q.
Can you give us your full name and address, please?

A.
Yes, it's Sherry Cain and my full address is P.O. Box 231, Harpers Ferry, West Virginia.

Q.
Are you employed by Harpers Ferry?

A.
Yes, I am.

Q.
And what is your job title?

A.
I'm the treasurer.

Q.
And how long have you been employed?

A.
Since August of '93.

Q.
Okay.  And your office is in this building; is that correct?

A.
Yes, sir.

Q.
Back in the administrative offices of the town?

A.
Yes.

Q.
Do any of your official duties have anything to do with the minute book or the other financial books of this town of Harpers Ferry?

A.
Yes, I keep all the official minute books for the town, but they're numbered pages, indexed and everything.  So it would be the official minutes since I've been employed here, yes.

Q.
Now, you've been present during the testimony today I believe?

A.
Yes, sir.

Q.
And you know we're focusing on two time periods, the 1985-86 time period and the 1994 time period.  At my request did you go back and look at any of the financial records of the 1985-86 area, time frame to see if there was any evidence of the payment for a tap fee or an application for water service for Pop Wheeler?

A.
Yes, sir.  I went back and checked all the treasurer's reports, and at that time of course everybody was --- that anybody had paid for a tap fee, their name was recorded of who had paid the tap fee, and there was no Grimes or Wheeler or anybody who had paid for a tap fee.

Q.
Now, just so I'm clear, those records --- Harpers Ferry was not then and is not now a very large community; is that correct?

A.
Correct.

Q.
But the water system provides water not only for Harpers Ferry but also for Bolivar ---

A.
Bolivar.

Q.
--- the municipality of Bolivar?

A.
Uh-huh (yes).

Q.
But during these past 20 years as far as new connections in any one year, a dozen or 15 or 20 connections in a year would be a big year, would that be a fair statement?

A.
That's correct.

Q.
Okay.  And so if an individual were to come in during these past say 15 to 20 years since you've been here, if I want --- if I pay for a tap application, it's going to appear in records that the city keeps under my name?

A.
Uh-huh (yes).  Yes, sir.

Q.
And did you find any evidence of any tap application fees being paid for this connection for Pop Wheeler?

A.
No, sir.

Q.
Or for Mr. Grimes?

A.
No, sir.

Q.
Have you ever found any being paid on behalf of Mr. Knott?

A.
No, sir.

Q.
Okay.  



JUDGE MCCANN:



If I can interject and you may not have even looked for it.  Do you know if the Cliffside Inn has a proper water tap with the city of Harpers Ferry?

A.
Yes, sir, they do.



JUDGE MCCANN:



Okay.  Go ahead.



ATTORNEY SHINGLETON:



I have no further questions, Your Honor.

CROSS EXAMINATION

BY ATTORNEY FORD:

Q.
Have you ever done any kind of audit or check to see if every new customer since 1986 has paid the tap fee?

A.
Well, I don't think they'd be able to get a tap because they come in here, they apply for it, they pay for it first and once that has been paid for then we pass it on to the plan operators or Mr. Hampshire, okaying for him to put a new service in.  So he will --- would not do it unless he does have the proper receipt saying that it had been paid for.

Q.
My question to you is have you conducted any kind of audit or double check of the records to ascertain if every new customer since 1986 has, in fact, paid the tap fee?

A.
No, sir, I have not.  You're talking about every property in Harpers Ferry, anyone who has put in a new water line or has a new water line has paid a tap fee, have I done a comparison to all the properties?

Q.
Correct.

A.
No, sir, I have not.

Q.
Okay.  So you cannot tell us under oath that everybody who has paid a --- who has gotten service since 1986 has paid a tap fee, can you?

A.
No, sir, I wasn't here in 1986.  I can tell you from '93 on.  Yes, I can verify that they do have a tap and paid for a tap.

Q.
You have verified through your records that every new customer since 1993 has paid a tap?

A.
'93 until present.  Yes.  But I couldn't go back to '86 and say yes.  No.

Q.
Okay.  But from 1986 to 1993 you can't say?

A.
No.



ATTORNEY FORD:



That's all the questions I have.



ATTORNEY TOON:



No questions, Your Honor.



MRS. FAULKNER:



Just one.

CROSS EXAMINATION

BY MRS. FAULKNER:

Q.
Sherry, when did you find out about the River Riders water line?

A.
Honestly, back in '94 when Mr. Grimes came in the office and Mayor Craven was sitting in the office and he come in and he wanted to get a building permit through the Planning --- through the Jefferson County Planning Commission and he couldn't --- he needed a letter stating that he had Harpers Ferry water, so Mayor Craven told him he couldn't give him one.  He didn’t know he had water, you know, and so Mr. Grimes was very persistent, kept coming back, got kind of irate and everything so, you know, Mayor Craven says okay, we'll write this up but we're not going to say that you had water, because it was not approved through the town.  So he would not verify saying yes.  So I wrote the letter up, Mayor Craven read it and signed it.

Q.
And it never went before the town council?

A.
No.

Q.
Okay.

A.
No.  Not that I know of.  I didn't see --- it may have been mentioned in the town council but not recorded in the minutes.

Q.
In checking the town minutes, I was unable to find any reference.  Are there minutes filed somewhere else besides this building that I might not have seen?

A.
No, ma'am.

Q.
Okay.  Thank you.



JUDGE MCCANN:



Anything else of this witness?

CROSS EXAMINATION

BY ATTORNEY TOON:



Q.
If I understand your testimony then in '93/'94 there when Mr. Grimes came in and he wanted a statement from the town about water, Mr. Grimes advised the town then and the Mayor that he was connected?

A.
Uh-huh (yes).  Well, basically yes, but Mayor Craven, you know, just assumed that this was between Gavin and Pop Wheeler.

Q.
Okay.

A.
You know, and he really didn't know, I guess, that River Riders even had a tap so ---.

Q.
Until '93 or '94?

A.
Uh-huh (yes).




ATTORNEY TOON:



That's all I have, Your Honor.

REDIRECT EXAMINATION

BY ATTORNEY SHINGLETON:

Q.
For historical purposes, do you know when Pop Wheeler served as Mayor of Harpers Ferry, if you know?

A.
I really don't know.

Q.
Did you agree with Mr. Hampshire's testimony though that he was not the mayor in 1985 or '86?

A.
I agree, yeah.

Q.
Who was the mayor at that time, do you know?

A.
It would have --- if I can remember correctly, it would have been Nash, Bradley Nash.

Q.
Okay.  And then who was the mayor after Bradley Nash?

A.
It would be Adam Craven I would think.

Q.
Okay.



ATTORNEY SHINGLETON:



Okay.  No further questions, Judge.



JUDGE MCCANN:



Okay.  You may stand aside.



ATTORNEY SHINGLETON:



Your Honor, the city has no further witnesses.



JUDGE MCCANN:



Does Commission Staff have a witness?



ATTORNEY TOON:



I have one brief witness, Your Honor.  I want to have Staff's Final Joint Staff Memorandum marked as Exhibit One and all the parties have been given a copy of this.  It was filed earlier in the proceeding. It wasn't admitted into the evidence then, but I believe Counsel for the city is willing to stipulate that that's Staff's position but does not concur with it, and Counsel for the Complainant is willing to stipulate to the recommendation, but I do have to --- I want to call one witness to make a correction.



JUDGE MCCANN:



Does the Intervenor have a copy?  It's May 29th, 2003, Final Joint Staff Memorandum?



MRS. FAULKNER:



Yes.  Is that the one document, you're not talking about the May 28th also?



ATTORNEY TOON:



Well, May 28th is attached to it.



MRS. FAULKNER:



Okay.  I just wanted to be sure that I had all the documents.  Thank you.



JUDGE MCCANN:



Okay.



MRS. FAULKNER:



I have it, thank you.



JUDGE MCCANN:



Okay.  Now, all right.  

(Staff Exhibit Number One marked for identification.)



JUDGE MCCANN:



Call your witness.



ATTORNEY TOON:



I call Randy Lengyel to the stand.

---------------------------------------------------------

RANDY LENGYEL, HAVING BEEN FIRST DULY SWORN, TESTIFIED AS FOLLOWS:

---------------------------------------------------------

DIRECT EXAMINATION

BY ATTORNEY TOON:
Q.
State your name and employer, please?

A.
My name is Randy Lengyel, and I work for the West Virginia Public Service Commission.

Q.
And in what capacity are you employed?

A.
My job title is a Utilities Financial Analyst III, and I work for the Water and Wastewater Division.

Q.
And how long have you worked for the Commission?

A.
Approximately 15 years.

Q.
And during the course of your employment were you directed to conduct an investigation of the complaint that's the subject matter of this proceeding?

A.
Yes, I was.

Q.
And did you conduct a financial portion of the information --- of the document in the investigation and John Mottesheard the engineering portion of it?

A.
Yes, sir, I did.

Q.
The parties have stipulated to that, but is there a correction to be made on your report?

A.
Yes, there is.

Q.
Would you explain what that correction is and why?

A.
Okay.  On page two ---.



JUDGE MCCANN:



Of the May 28th document?

A.
Yes.  It's on the May 28th document.  On page two, the second paragraph where we talk about Water Rule 5.5.2, that rule has changed.  The Commission changed that rule since we wrote this memorandum.  So when we calculated the town's portion if they had a main line extension, I listed it was $1,232, but the method has changed so the dollar amount has now changed.  Do you want me to explain the method?

BY ATTORNEY TOON:

Q.
Yes.



JUDGE MCCANN:



Well, let me interrupt just a minute.

A.
Okay.



JUDGE MCCANN:



At the time that this document was prepared, was that in error?

A.
No, it was not.



JUDGE MCCANN:



Okay.  Let's not correct the document. Let's let you give supplemental testimony.  Even if you correct the document, I mean physically mark the document and say it was a typo or whatever but ---.



ATTORNEY TOON:



All right.  I think you're correct, Your Honor.  



JUDGE MCCANN:



So let’s just leave the document alone and let him explain ---.



ATTORNEY TOON:



The supplemental testimony, yes.

A.
Okay.  At the time this was not error, this was the way we calculated for extension portion for the town. Since then the rule has changed and here's how you now calculate for an extension limit.  And what that means is if we do a main line extension, the town has to put up a certain portion of the cost to do that extension and then the customer has to pay the rest of it.  And here's how you calculate what the town will pay.  Currently you'd take 4,500 gallons and calculate what that charge would be, and in the town's current tariff that comes to $25.96 for one ---?

BY ATTORNEY TOON:

Q.
Is that ---?



MRS. FAULKNER:



Per what?

A.
$25.96.



JUDGE MCCANN:



The 4,500 gallons would be the presumed monthly usage?

A.
Yes, that's an average --- that's what Commission uses for an average bill in the state.  Then what ---.



JUDGE MCCANN:



Let me ask you, is there any different calculation for a business compared to a residence?

A.
No.



JUDGE MCCANN:



Go ahead.

A.
Excuse me, let me see if I got the numbers from the documents correctly, because I wrote it on a different sheet of paper.



MRS. FAULKNER:



May I ask the Judge while he's ---?

A.
I have it on the --- I need to correct this.  Okay.  The calculation is $29.34, but then you have to subtract off what the town's leak adjustment rate is.  The town doesn't have a leak adjustment rate in their tariff so I use what the Commission leak adjustment rate is for water and it's 75 cents per thousand gallons over the historical use so what --- the way you calculate that is you take --- excuse me, $29.34 minus $3.38.  Now, the $3.38 is if you take 4,500 gallons times the Commission's 75 cents per thousand gallon leak adjustment.  That leaves you a net of $25.96.  Then you multiply that by 60 months which results in $1,557.60.

BY ATTORNEY TOON:

Q.
What's the number?

A.
$1,557.60.  This is the portion that the town would have to put up if they did a main line adjustment.



JUDGE MCCANN:



The basic difference in the calculation is the number of months, 60 as opposed to 42?

A.
That's part of it and the other part is you now have to subtract off the leak adjustment.



JUDGE MCCANN:



The leak adjustment.

A.
Yes, sir.



JUDGE MCCANN:



So both of those were the changes?

A.
Yes.



JUDGE MCCANN:



Go ahead, Mr. Toon.



ATTORNEY TOON:



That's all I have, Your Honor.  I don't know if I had it marked as Staff Exhibit Number One?



JUDGE MCCANN:



Yes.  And what is the dollar amount difference?  I know it's in the exhibit but ---.

A.
It was $1,232 and now it's $1,557 so that's --- it's about $300 and --- I didn't round it here, let's see if it's right.  It's about $326.



JUDGE MCCANN:



So if a water line was extended from the district's existing main to the property of River Riders, the town of Harpers Ferry would have to contribute $1,557.60 of the cost of that extension?

A.
Yes, sir.



JUDGE MCCANN:



And River Riders would be responsible for the remaining portion of that extension?

A.
Yes.



JUDGE MCCANN:



If that were done today?

A.
Yes.



JUDGE MCCANN:



Okay.  Complainant, do you have a question?



ATTORNEY FORD:



No, I have no questions for this witness.



JUDGE MCCANN:



Town?

CROSS EXAMINATION

BY ATTORNEY SHINGLETON:

Q.
Your calculation from the alternate main --- or for the free extension limit presumes that the extension be a water main and not a service line; is that correct?

A.
Yes, sir.
Q.
Okay.  Thank you.



ATTORNEY SHINGLETON:



No further questions, Judge.



JUDGE MCCANN:



Do you have a question of this witness?



MRS. FAULKNER:



Yes.  I don't believe I have the document that he's speaking of.



JUDGE MCCANN:



Okay.  Let's go off the record for a minute.

OFF RECORD DISCUSSION



JUDGE MCCANN:



Okay.  Back on the record.  Go ahead.

CROSS EXAMINATION

BY MRS. FAULKNER:

Q.
Did you tour the property?

A.
Briefly, yes. 

Q.
And why are you suggesting a main instead of a service line?

A.
Well, to do the main extension this is a --- I'm not the engineer, but according to what we were told they would have to tie into the main up around where the meter sits at Cliffside and come out and run --- I don't know what the route's called, but run down that main line, down the main road and to the front of River Riders.  And I don't know what the cost was on that, but it was I'm thinking somebody said $30,000 or $40,000 to do that, I'm not sure.  This way --- the way we recommended is there's already an existing tap set in there.  Even though it was done wrong, it was the quickest way to get them water back for their business.

Q.
So this $1,000 fee for the town of Harpers Ferry, is that reflecting the size of the line of a main or a service tap?

A.
That's for a main extension.

Q.
Okay.



MRS. FAULKNER:



I have no other questions.



JUDGE MCCANN:



So does Staff --- okay, go ahead.



ATTORNEY TOON:



Just for a point of clarification.

REDIRECT EXAMINATION
BY ATTORNEY TOON:
Q.
One of the reasons why it's a main is because a service line can't run over another person's property?  In order to come across it has to be the utilities line, which is the main service line?

A.
Uh-huh (yes).



JUDGE MCCANN:



But in this case Commission Staff is recommending that the existing line be considered a main?

A.
Well, they would have to take over the lines over at Cliffside for it to be a main, because I think that's what our first recommendation was.  Then the service line through Cliffside would be the town's main at that point.  Because the problem would be then if you leave it --- if they tie it into the tap that's already there and they still have the line or cut the line then River Riders wouldn’t have any water if it didn't belong --- if the main didn't belong to the town.



JUDGE MCCANN:



There would have to be some mechanism. Let's say, for example, if Cliffside didn't pay its water bill and the town terminated service, would that physically also terminate service to River Riders under the present configuration?

A.
Yes.



JUDGE MCCANN:



There would have to be some provision made for that, wouldn't there?

A.
Yes.  I don't --- the only real way to get around it is to do it the proper way is to run a main down the main road and pay the cost and set a meter at the edge of the property or near the property.  That's the only way to fix it without any problems.



ATTORNEY TOON:



Your Honor, the legal memorandum, the Final Joint Staff Memorandum recommends that the Complainant has service and the legal recommendation was that the main be put to him at the company's expense because he had been receiving water and shouldn't have to pay for a new line.



JUDGE MCCANN:



Okay.  Are there other questions of this witness?



ATTORNEY SHINGLETON:



Yes.

RECROSS EXAMINATION

BY ATTORNEY SHINGLETON:

Q.
If it were possible to run a service line in public property to get to River Riders and not have to cross private property, that would not then be a violation of the long service rules and so forth in the water rules; isn't that correct?

A.
I don't think it would.  I'm not an engineering expert, but I don’t think it would be from what I ---.



ATTORNEY TOON:



I believe that's correct.  

A.
I believe it's --- from what I know it sounds logical.

BY ATTORNEY SHINGLETON:

Q.
Just so we could muddy the waters a little more, before the Judge clears it up.  You heard Mr. Hampshire testify, didn't you, Randy, that he was certain that the water service line serving the hotel goes into the basement of the hotel?

A.
Yes, I did.

Q.
I didn't ask him, but if I were to have to call him back and testify, he would say that he believes that service line exits the rear of the building and runs to the house in the back where the connection was made that would complicate that solution even more, wouldn't it?  The line itself would be in the building?

A.
Yes, that's true.



ATTORNEY SHINGLETON:



Thank you, Judge.



JUDGE MCCANN:



And this may be beyond your working knowledge, but maybe not beyond your practical knowledge. Generally, when we speak of a long service line, the meter is placed at the main as opposed to being placed on the property who's being served; is that correct?

A.
Yes.



JUDGE MCCANN:



In this case the meter is on the property; is that correct?

A.
I assume that.  We didn't see the meter anywhere, we couldn't find it when we were there, so I don't know where the meter is at.  Just from what I've heard in testimony.



ATTORNEY FORD:



If I could interject.  The meters --- the two meters are quite visible now.

A.
Okay.



ATTORNEY FORD:



After the --- if you just drive on up the parking lot.  In fact, they've gone ahead and put two orange caps on top of the meters.

A.
That's probably true.  When we were there we couldn't find where they were at.



ATTORNEY FORD:



Since they've done the parking lot, they've located the meters.  They're very visible.

A.
Okay.



JUDGE MCCANN:



Anything further from this witness?  Okay.  You may stand aside.  Was there any objection to Staff Exhibit Number One?



ATTORNEY SHINGLETON:



Not to its introduction by us, Your Honor.



JUDGE MCCANN:


It's received.  Does Staff have another witness?



ATTORNEY TOON:



No, Your Honor.  The report has been stipulated to so it's no use taking up the time for him to reiterate what the engineering portion has already.



JUDGE MCCANN:



Unless someone wants to ---?



ATTORNEY TOON:



Unless someone wants to ask him a question.



JUDGE MCCANN:



Does anyone need to cross examine the engineer that helped prepare the report?



MRS. FAULKNER:



I'd like to ask him one question.



JUDGE MCCANN:



Of the engineer?



MRS. FAULKNER:



Please.



JUDGE MCCANN:



Mr. Mottesheard?

---------------------------------------------------------

JOHN MOTTESHEARD, HAVING BEEN FIRST DULY SWORN, TESTIFIED AS FOLLOWS:

---------------------------------------------------------



JUDGE MCCANN:



And your name is?

A.
My name is John Mottesheard.  I work with the Public Service Commission in the Engineering Division.



JUDGE MCCANN:



And you helped prepare Staff Exhibit Number One that's been received?

A.
Yes.



JUDGE MCCANN:



Okay.



MRS. FAULKNER:



Thank you.

CROSS EXAMINATION

BY MRS. FAULKNER:

Q.
Your associate, Randy, said that he hadn't seen the --- located or seen the meters that we have established how one was installed but not the second one; is that correct as you understand it?

A.
That's what I have heard today, yes.

Q.
Have you yourself been on the property and seen the meters?

A.
At the time the property was overgrown.  So at that time we did not locate the meters.

Q.
Have you since been there?

A.
No.

Q.
Is it your professional belief still that the line should be run --- doglegged off of the existing water line off of Cliffside line?  Isn't that still --- wouldn't that --- what I'm saying is, the solution that Mr. Toon is proposing today, isn't that still in violation of the policies and procedures?



ATTORNEY TOON:



I think you mischaracterized.  My line was coming from the water main, the Hampton main straight to the property.



MRS. FAULKNER:



I'm sorry.  I did misunderstand.  Thank you for correcting me.



ATTORNEY TOON:



No problem.

BY MRS. FAULKNER:

Q.
Coming straight from the main, which property would it cross in doing that?

A.
I think before we had a temporary settlement that they would hook up the existing line just to get the customer water ---

Q.
Yes.

A.
--- while working on a more permanent solution, which in my opinion would be coming down the front of the property.



JUDGE MCCANN:



With an extension?

A.
Some type of an extension.

BY MRS. FAULKNER:

Q.
And what you're suggesting today and that the town would only have to pay $1,500, that comes from the street hookup and not across anybody's property except for the River Riders property?

A.
If a permanent extension is done it would be down public property with an easement.

Q.
And then ---?

A.
And then it would go --- would reach River Riders property and a meter would be set.

Q.
And that would only cost the town of Harpers Ferry $1,500 according to your new calculations?



ATTORNEY TOON:



If it were done by the main line extension.

A.
There are other options.  That's a main line extension.

BY MRS. FAULKNER:

Q.
And there are other options not limited to digging a deeper well and installing it correctly?


A.
I'm not concerned with the well.  



MRS. FAULKNER:



Thank you.  That's enough.  That's it.



JUDGE MCCANN:


Does Staff believe that the town of Harpers Ferry has a duty to serve River Riders with public water service?

A.
Yes.



JUDGE MCCANN:


Does Staff believe that before River Riders can obtain that service that River Riders would have to, as far as a permanent solution, pay whatever it would cost above the $1,500-and-some amount that the town of Harpers Ferry would have to pay as part of the free extension rule in order to obtain that service?

A.
I believe they should pay the tap fee.  But when it comes to actually how it's handled, again, there's different options.  There's a main line extension, there's an alternate main line extension, which --- and an estimate, either way, has not been done yet, so ---



JUDGE MCCANN:


Okay.

A.
--- there's still options there.



JUDGE MCCANN:


But if there is an extension along the road driveways, State highway, to the property line of River Riders, would there be other customers in between the current end of Harpers Ferry's water main and the end of this extension that could be served?

A.
If I remember, I don't know that there are customers in between those properties.



JUDGE MCCANN:


With the exception of the Cliffside, that's already served?

A.
If I remember right, there's Cliffside, you would go down the old Route 340 and then you'd reach River Riders property.  Now, beyond that, there are customers, potential customers.



JUDGE MCCANN:


But not between?

A.
I don't remember.



JUDGE MCCANN:


There's been testimony about some houses behind Cliffside or something.  Those are not in that area?

A.
No.



MRS. FAULKNER:


There are houses across the street that would want to be turned on.  By the law, within 300 feet, they have --- be mandatory to be, too.

A.
Not for water.



ATTORNEY SHINGLETON:


Not for water.



MRS. FAULKNER:


Not for water?

A.
No.



MRS. FAULKNER:


Okay.  But there are houses between on the other side of the street.



JUDGE MCCANN:


Okay.  Try to save that for whenever you testify.  



MRS. FAULKNER:


Okay.

A.
There's potential customers in the area.



JUDGE MCCANN:


If there were other customers who would be served by this extension, would they have to share in the cost of the extension if they became customers?

A.
It's all based on how many potential customers show an interest, what the estimate is.



JUDGE MCCANN:


The Commission rejected the proposed temporary solution.  Has Staff --- is it standing by its recommendation that it originally made in this case?

A.
Staff believes that Harpers Ferry was aware of the situation, they continued to receive revenue, not directly, but indirectly, revenue.  And that the River Riders property was a customer and that they should continue to be a customer.  



JUDGE MCCANN:


Okay.  And when you say they received revenue, are you assuming that the water received by River Riders passed through the meter for Cliffside Inn? 

A.
Assuming Cliffside has paid their bill, they have received revenue from the water consumption.  



JUDGE MCCANN:


That's your theory?

A.
Yes.



JUDGE MCCANN:


And that would be assuming further that the tap was made on the Cliffside Inn's side of the meter as opposed to Harpers Ferry's side of Cliffside Inn's meter, wouldn't it?



ATTORNEY TOON:


I think that's been established, Your Honor, for the record.



JUDGE MCCANN:


I'm sorry.



ATTORNEY TOON:


I don't think anybody questions that, Your Honor, that it's on the Cliffside's line.



JUDGE MCCANN:


Okay.



ATTORNEY TOON:


The City or the Complainant or nobody questions that.  That's true.



JUDGE MCCANN:


Okay.  So assuming that Cliffside has paid its water bills, then Harpers Ferry has been compensated for water consumed by River Riders?

A.
Yes.



JUDGE MCCANN:


Possibly due to the rate structure, they may or may not have been compensated in the same amount as if they were separate customers, but they have at least received some compensation?

A.
Yes.



JUDGE MCCANN:

Anything further of this witness?



ATTORNEY SHINGLETON:


I'd like to inquire, Your Honor.

CROSS EXAMINATION

BY ATTORNEY SHINGLETON:
Q.
One possible solution would be, would it not, to run a one-inch line or a three-quarter-inch line, whatever's appropriate, down around 340 into the old 340 right-of-way and come in, as you said, to the front of the River Riders property?

A.
That's a possibility.  A long service line.

Q.
A long service line, perhaps in the State's right-of-way.  Let's assume that, for argument's purposes that the State still owns the old right-of-way where old 340 is located.  That would be one solution; wouldn't it? And I'm not saying who pays for it, but I'm just saying that's physically could be done that way.

A.
Oh, physically, yes.

Q.
Yes.

A.
That would make River Riders responsible for that line.

Q.
Yes.

A.
Okay.

Q. 
Okay.



JUDGE MCCANN:


Anything further?



ATTORNEY SHINGLETON:


Nothing further, no.   



JUDGE MCCANN:


Okay.  You may stand aside.  Okay.  Now, let's turn to the Intervenors.  Is there any of the Intervenors who wants to make a statement as witnesses at this time?



MRS. FAULKNER:


I think I'll make my statements at this point, if you don't mind.



JUDGE MCCANN:


Okay.  Come forward.  

---------------------------------------------------------

VICKI H. FAULKNER, HAVING FIRST BEEN DULY SWORN, TESTIFIED AS FOLLOWS: 

---------------------------------------------------------



JUDGE MCCANN:


And you are --- state your name.



MRS. FAULKNER:


I'm sorry.  I'm Vicki Faulkner.  I have two things I'd like to say, and one of them is that we do not believe that the answer on the second tap and the second meter has been fully answered and is still a question.  We believe that the town of Harpers Ferry has been harmed and it would set a horrible precedent if we allowed this to happen.  And perhaps in the future, it could set a standard.


In your new procedures book that I was sent, I was caught by 6.2(g) and it says, the Complainant must in all cases establish the facts alleged to constitute a violation of law.  I don't believe that Harpers Ferry violated the law by turning the water off.  They never knew the water was going there.  None of the Councils knew it.  And the mere fact that a person that's not in policy position, and if I may say, a laborer, made some decisions, doesn't constitute the municipality knows them.  I do not believe that the town is estopped in any way.  I don't believe estoppel is applicable and we have broached that in our other documents to you.   






Now, if there's any other decision other than not to run water, if the answer is anything short of continue the water being turned off, I would submit to you, if I may, the last third of this document. The last third of this document reflects the contribution of the National Park Service, reflects the money that they have spent on the construction and the maintenance of the water --- is Donnie still here?  I'm sorry.  Okay. He could collaborate this information.  



JUDGE MCCANN:


What is this document?  Describe what it is.



MRS. FAULKNER:


It is a funding document and it shows employment.  But it's a funding document that reflects the water and sewer contributions and that the federal government billed at least 50 percent of the current water services that we are currently using.  I believe Charlotte Thompson can collaborate that and I believe weren't you here when the part ---?



JUDGE MCCANN:


No.



MRS. FAULKNER:


No, okay.



JUDGE MCCANN:


See, you keep getting your roles reversed.



MRS. FAULKNER:


That's right.



JUDGE MCCANN:


A while ago I wanted to make sure you asked questions ---



MRS. FAULKNER:


Oh, okay.



JUDGE MCCANN:


--- and not give statements.  Now, I want you to ---



MRS. FAULKNER:


Make statements.



JUDGE MCCANN:


--- tell me what you know.



MRS. FAULKNER:


Okay.  Well, I'm making ---.



JUDGE MCCANN:


So what is this document?  Tell me.
 



MRS. FAULKNER:


This is a document that I received asking --- requested from the National Park Service.  It shows their funding and their financial contributions, most specifically to the water, which is the subject of the last third of the document.  It says water and sewer contributions.  They paid in 1988 for the entire water storage tank.  They also paid a sizeable amount of money for the water in Elk Run facility.  What I'm saying to you is that if any additional water lines are run, other than water currently --- what we maintain in the district, as the Intervenors, that the National Park Service should be brought into this because they have contributed.  It would trigger the 106 Guidelines for public participation, which is the historic national --- 106 Guidelines is the historic Guidelines for federal contributions, if the decision is anything other than to leave the water turned off.  By their investment in the water services, it triggers the 106 public/private participation.  



JUDGE MCCANN:


I am not familiar with what you're talking about.



MRS. FAULKNER:


Okay.  You're not familiar with the 106 Guidelines?  It's a federal act that says that any time any federal money is from a historical --- which Harpers Ferry National Park, through the NPS and Department of Interior --- any federal monies are used, it's a law, it's called the 106 Guidelines.  Perhaps Mr. Toon's familiar with it, I know Mr. Shingleton is.  It requires federal participation in any decision that would be made. 



JUDGE MCCANN:


Okay.  You're saying that there's a federal law ---



MRS. FAULKNER:


Yes.



JUDGE MCCANN:


--- that requires participation by the Harpers Ferry National Historical Park ---



MRS. FAULKNER:


Correct.



JUDGE MCCANN:


--- if the town of Harpers Ferry wants to further extend its water lines?



MRS. FAULKNER:


Yes, sir.  I'm saying that.



JUDGE MCCANN:


Is this something you can address in   a ---?



ATTORNEY SHINGLETON:


I'm familiar with the section of the code.  I've never read it and I --- my understanding, I'm not exactly --- I don't think I agree with her interpretation of it, but I certainly am no expert on it.



JUDGE MCCANN:


Well, I mean, she's brought it up.  I have no idea if it pertains to this case or not, but if it does, I would like to be enlightened in briefing by some or all of the lawyers.



ATTORNEY TOON:


Your Honor, I knew one that --- their sewer system was built by the National Park Service.  It was built by them or they contributed for it to get sewer service to their park.  And the City got turned down.  But there's nothing in it --- if I recall all of the documents filed in there, there's nothing that prevents the City from its liability to --- or its duty or obligations serving customers.



JUDGE MCCANN:


All I'm saying is she has brought up something that potentially is an issue in this case.  I would like for the lawyers to brief it before I make my recommended decision.



ATTORNEY TOON:


Well, I'll respond to her brief.



ATTORNEY FORD:


Yes, that's what I was going to say, Your Honor.  If she's going to bring up legal arguments, do it in the briefing, and then for us to properly respond to it.



JUDGE MCCANN:


Okay.  I will have this document that she has offered marked as Intervenor Number Three.

(Intervenor's Exhibit Number Three marked for identification.) 



JUDGE MCCANN:


Is there objection to receiving that document?



ATTORNEY SHINGLETON:


No objection.



JUDGE MCCANN:


There being none, it's received.  Okay. What else do you have?



MRS. FAULKNER:


Actually, that's sufficient.  Thank you.



JUDGE MCCANN:


Thank you.  Is there any questions, first to the Complainant?  



ATTORNEY FORD:


I have a question.  How is the town of Harpers Ferry or Harpers Ferry Water Works been harmed, as you've stated, by providing --- by the water that River Riders has received between 1986 and 2002?



MRS. FAULKNER:


I don't know the exact dollar amount, but I do know that the rates and the way that the payments were made --- and I know that for many years Cliffside didn't make their payments.  I'm not even sure that when they closed out, they went bankrupt, I'm not sure that all of the --- Sherry might know, but I don't believe all of their accounts were settled and that Harpers Ferry was paid all of the money that Cliffside owed them because they did go bankrupt.  I know that the rate they were being paid, Cliffside's huge bulk rate,  would allow River Riders to enjoy a lower rate.



ATTORNEY FORD:


Do you know with any certainty or with calculations as to how ---



MRS. FAULKNER:


No.



ATTORNEY FORD:


--- or to what degree that Harpers Ferry's been harmed as you've alleged?



MRS. FAULKNER:


Financially harmed, I haven't done the calculations, but I believe they'd be further harmed if we allowed this to happen.  Other people would try doing the same thing.  



JUDGE MCCANN:


Any other questions?



ATTORNEY TOON:


No questions.



MRS. FAULKNER:


I would just like to say that I brought this issue up about the National Park Service.  During 1984, '85 and '86, during the Ronald Reagan administration, I served on the president's advisory board for the 106 Guidelines.  I was the White House representative for setting up the 106 Guidelines, so I don't speak of this lightly and will reflect in my brief to you.



JUDGE MCCANN:


Okay.



MRS. FAULKNER:


Thank you.



JUDGE MCCANN:


Are there other Intervenors that want to make a statement?  Is there any other evidence that needs to be presented in this matter?  



ATTORNEY FORD:


Your Honor?



JUDGE MCCANN:


Yes?



ATTORNEY FORD:


I would invite Staff and anyone on their way out of town, if you want to drive over to River Riders and drive through the new parking lot, you'll see the two orange lids for where the water meters are located and situated as Mr. Knott testified.



MR. KNOTT:


And I'll take the lid off if you want to see them.



JUDGE MCCANN:


Probably the only appropriate person would be the Staff engineer that might want to do that.  I don't know if he wants to do that and make a supplemental report or not, but I'll leave that up to him.



ATTORNEY SHINGLETON:


Your Honor, there were in the previous proposed short-term solution which was rejected by the Commission certain facts that were referred to in there by the parties.  Can those be referred to?  I mean, they're part of the record now.  They haven't been introduced in today's hearing.  



JUDGE MCCANN:


I normally speak with my interpretation of what the Commission Order said.  And it seemed to me the thrust of the decision was that the Commission wanted a permanent solution now as opposed to a piecemeal approach.  I don't know if other attorneys interpreted their decision differently.



ATTORNEY SHINGLETON:


No.  I understand.  But there were certain facts in there which might be --- that I     might ---.



JUDGE MCCANN:


I don't think they were rejecting any of the facts or the basis for the stipulation.  I think they rejected the stipulation because it was only a temporary solution as opposed to a permanent solution.



ATTORNEY SHINGLETON:


My question --- I think I misstated that.



JUDGE MCCANN:


Okay.



ATTORNEY SHINGLETON:


There are some facts in there that I might want to refer to in my arguments should --- I can put a witness on and refresh those facts or, they're already in the record now, can I refer back to those documents as if those facts had been submitted or should I put someone on?



JUDGE MCCANN:


My inclination would be this.  The stipulation is part of the record in this case; is that correct?



ATTORNEY SHINGLETON:


Yes.  



JUDGE MCCANN:


I believe that is correct.



ATTORNEY SHINGLETON:


That is correct.



JUDGE MCCANN:


It would be like a joint exhibit from the previous hearing.  Is that true?



ATTORNEY TOON:


Yes.  If not, we will stipulate now that our stipulation may be considered as evidence.



ATTORNEY SHINGLETON:


That's all we needed to know.



JUDGE MCCANN:


Yes.  I think that I can consider that document if you want to argue facts stated in the document.  I think it's the solution reached in the document that was rejected.  



ATTORNEY SHINGLETON:


I understand.  



JUDGE MCCANN:


The document itself, I think, would still be considered made of evidence.



ATTORNEY SHINGLETON:


Thank you, Judge.



JUDGE MCCANN:


Okay.  On October 18th, 2004, I issued an Order adopting a procedural schedule that scheduled today's hearing and also gave the parties until Tuesday, January 18th, 2005 to prepare any written briefs or legal arguments, proposed Findings of Fact and Conclusions of Law and until January 28th, 2005, to file replies to any written arguments made by the other parties.  We will abide by that procedural schedule.  You should receive a copy of the transcript of today's hearing in approximately two weeks.  That concludes today's hearing.

* * * * * * * *

HEARING CONCLUDED AT 2:59 P.M.

* * * * * * * *
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