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ZONING PROPOSAL A: Minimal Change in 12/30/04 Staff Draft
This proposal implements Recommendation 3.20 of the Comprehensive Plan

1. Less Density with LESA. Keep all the LESA and other changes in the 12/30 draft, but also change the allowed density with LESA, so landowners only get double the normal rural density, rather than 40 times the normal rural density. This could of course be changed to any density which the Commission can agree on.

Amendment:

5.7(b)... For any residential use that complies with the Development Review System, the setbacks and lot shall be as outlined in Article 5.4(b).
 the buildings shall be limited to 3,000 square feet per 5 acres, including finished and unfinished space.
The following table shows examples of the homes possible with this proposal, on 200 acres of farm land:

	
	Number of Homes which can be created on 200 acres
	Average acres per unit (homes can be clustered, to leave a bigger residue)

	Normal Rural Zoning
	20 homes of any size
	10

	After Amended LESA & CUP ap​proval
(3,000 square feet per 5 acres, or 

120,000 square feet on 200 acres)
	40 large single family homes of 3,000 square feet each
	5

	
	60 medium single family homes of 2,000 square feet each
	3.3

	
	80 units in 40 houses, each including a 2400sf main unit and a 600sf attic or basement apartment
	2.5

	
	120 small single family homes of 1,000 square feet
	1.7

	
	120 town houses of 1,000 square feet
	1.7


2. Limit Density in Growth District. Keep the Growth district as is for single family homes, but remove the high numbers of units allowed up to now for apartments (21 per acre) and townhouses (12 per acre) in the growth district:

Amendment:

5.4(b)
Minimum Lot Area, Height, and Yard Requirements

Housing units shall be limited to 4 units per acre

[or]
Housing units shall be limited to 12,000 square feet of finished and unfinished space per acre
The second option allows 60,000 square feet per 5 acres, so it allows 20 times as many units as the table above, and perhaps should be cut back.

3. Make Administration Conform to Law. Responsibilities are established by Ordinance, and  Circuit Court says staff  have no discretion to interpret Ordinances, so proposed 3.2(a) and (b) should be dropped from amendments.

Click for ZONING PROPOSAL B
Comments by Assistant County Prosecutor J. Michael Cassell, 1/10/05, on Burke  GOTOBUTTON BM_1_ Proposal A

1.
Amendment of §5.7(b): this amendment pertains to “buildings” with a maximum limitation of 3,000 sq. ft. per 5 acres. This would include garages, sheds, barns, etc. This appears to be a rather imaginative suggestion. It presents legal problems. Most of the square footage requirements around the country pertain to a minimum square footage requirement for housing. Unless the Commission can directly relate this maximum square footage cap to the fundamental purposes of Zoning, a court will declare this provision invalid. It is difficult to imagine how a cap on square footage for a residence could relate to the public health, safety and welfare. There are other methods available to encourage affordable housing which the Courts have approved. [Larger houses tend to use more water, create more waste & traffic. Larger houses create larger, more intense, fires, which require more firefighters and firefighting equipment, and put them in greater danger. 8A-7-2(b)(8) specifically allows "Regulating the height, area, bulk, use and ar​chitectural fea​tures of buildings". If square feet are not possible, a similar limit on number of homes would be possible, though it would give owners less flexibility, e.g. to create granny flats.] 


2.
Limitations on density are clearly policy decisions which are within the Commission’s discretion to consider.


3.
The proposed § 3.2(a)(b) does conform to West Virginia Law. There are many misconceptions regarding the Circuit Court Decisions pertaining to Planning and Zoning. One assumes that this suggestion pertains to the Kletter Decisions. [no, primarily the Jefferson Utilities case] I have attached for your consideration an Order dated August 16, 2004, in the Kletter case. In this Order, the Court clarifies the “precise rulings of this Court”. Please read the summary prepared by the Court beginning at the bottom of page 2 of the Order. This summary makes it clear that the Court limited the effect of its Ruling in the Kletter case after the Court had an opportunity to review the decision a second time.

Mr. Burke’s understanding of this decision and other Court cases must be taken with a grain of salt. The Commission should recognize that Mr. Burke is not a lawyer. The Commission should avoid reliance upon the legal advice of non‑lawyers.
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