IN THE CIRCUIT COURT OF JEFFERSON COUNTY, WEST%%%Q@}%W?D

JEFFERSON UTILITIES, INC., Jub 13 4

titi
Feitioners JEFFERSON COUNTY
PLANNING, ZONING AND ENGINEERING

v. CIVIL ACTION NO. 03-C-278
{Judge Steptoe)
JEFFERSON COUNTY BOARD , _
OF ZONING APPEALS, RECEIVED
Respondent.
5 JEFFERSON COUNTY
PINION ORDER GIRGUIT COURT

THIS MATTER came on for decision this & o day of July, 2004, upon the

__L__

appeal of Jefferson Uttlities, Inc. {hereinatter, "JUI"), pursuant to W. Va. Code § 8-24-39 (1558

Rep. Vol), and of a certification of the Respondent Jefferson County Board of Zomung Appeals
(hereinafter, "BZA" or "the Board"} dated September 18, 2003, in which the BZA reported that it
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:ad been unable 1o achieve a majority vote 50 as to resolve the ap eal of the Petitioner of an
interpretation of the Zoning Administrator.

The Court has considered the pleadings, the memoranda of law submitted by the
parties, and the arguments presented at oral argument, The Court has reviewed the entire record
of the case, including the recordings of the proceedings before BZA. The Court has studied

pertinent legal authonties. For the reasons that follow, the Court has concluded that JUT's appeal

rmust be dismissed.



Procedural History

JUT sought and received from the Zoning Administrator the interpretation of the
term "public water” used by the Zoning Administrator in calculating point values under LESA.
Upon teceipt of an intergretation that was adverse to its interests, JUT appealed to the BZA. The
BZA conducted a hearing in the matier on July 17, 2003, but, after deliberation, the Board's vote
was two members for and twe members against the position asserted by JUI. Because the BZA
was unable to achieve the majority vote necessary to act upon the appeal, JUI petitioned this
Court for review pursuant to W. Va. Code § 8-24-59. The Board certified its inability to act, énd
this Court accepted the appeal of the of the Zoning Administrator's interpretation of "public
water.

Because the BZA was unable to render a decision in this matter, this case came {o
the Court without a decision to review. The Court's role in the instant case was, therefore,
perceived to be materially different than in the fypical zoning "appeal,” as it appeared to the
Court that the case presented for resolution was the original challenge of the Zoning
Administrator's interpretation. Also, it appeared to the Court that if it were to decide the oniginal
appeal to the BZA, then this Court would be required to employ the standard of review that the

BZ A would be required to apply were the case before it. Lastly, the posture of the case caused

' The Board submitted a Motion to Dismiss this matter, which Motion was denied by this Court in its
Order of January 7, 2004. The Motion argned that there was no case or controversy upon which
judgment could be rendered by this Court, and that to decide the case would be to give an advisory
opinion.

This Motion is problematic. In the hearing before the Beard, the Zoning Administrator moved to dismiss
the appeal on the same grounds. The Board, after deliberation, unanimously denied the Motion. See,
Corrected Certification of the BZA, pp. 1-2. To deny the Zoning Administrator’s Motion to Dismiss, the
Board must have conciuded that there was a case or controversy stated in JUT's appeal. In point of fact,
the Board concluded that the express provisions of W. Va. Code § 8-24-55(1) required it to hear the case.
Accordingly, the Court is at a loss to understand how the Board can come to this Court, and argue in its
own Motion to Dismiss hers, that there is no case or controversy at issue. The Board’s Motion is entirely
at odds with its own prior ruling.



the Court to question whether it would be required to conduct a de novo hearing on the case, or

could proceed upon the record developed below, with supplementation as might be deemed

necessary.

The Court convened g hearing on February 26, 2004, to address these preliminary

matters.” The Court had found no statutorily-prescribed procedure for its approach to a zoning
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ase in this posture, nor did counse! for either party identify one. However, counsel for JUI

O

asserted that the Court should be guided by the decision announced in Irancis O. Day Co., Inc.,
v. The West Virginia Reclamation Board of Review, 188 W. Va. 418, 424 S.E.2d 763 (1992 3, the
holaing of which would suggest that the Court has the authority to proceed on the original appeal

to the RZAS

- . + ot

* Because onty JUI and the Board were parties to the case at the time. only counsel for these entities were

1 attendance at the February 26 hearing.

n Francis O. Day, o case involving the administrative review of a quarry operation, the West Virginia

Sup me Court of Appeals concluded that the circuit court should have conducted the appeal ¢

unreselved at the r.-m’_i_zﬂstratixe board level. The Court reasoned that the Reclamation Board's mabiiity
¢t “should not leave the litigants in limbo by ending prematurely the appeal process.” 74 at 421, 424

Whez an administrative agency or board is unable to act because it lacks
z statutory quorum or is unabie to muster mo'_gh votes to meet 2
statutory requirement of & mintimum number of votes necessary fora
deciston, the agency or board must enter an order zliowing the litigants
in the case before 1t to proceed to the next higher — judicial or
administrative — tribunal.

Id | at Syil. Pt. 2.

* The holding of Francis O. Day suggests to the Court that where the Board is unable to officially act, its
certification of such shonld allow the parties to proceed directly to this forum without having to file 2
petitton for writ of certiorari. Such practice wouid more plainly cast the case in its actual procedural
status. Unfortunately, the statutes provide no procediural mechanism other than cerfiorari, whichis a
misnomer in this case.



The Court and all counsel present therefore agreed that the posture of this case
required the Court to address JUT's original appeal of the Zoning Administrator's interpretation of
"public water" as used 1n Section 6.4{f} of the Ordinance. Having so conchuded, the Court
determined that the Zoning Administrator was a necessary party to this action, in which
conclusion counsel for JUT and the BZA concurred. The Court ordered that the Zoning
Administrator be joined as a party in the case, and that no further matters be addressed until the
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i
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Zoning Administrator was given notice and the opportunity to make an appearance. The Zoning

oty

Administrator subsequently appeared in this matter through counsel.” Af a hearing held on Apri

30, 2004, the Court entertained the arguments of counsel regarding the remaining preliminary

, o~ 5 5}
matters and set the matter for final heaning,

Facts
1. The Petitioner, JUL is 2 privately-owned, West Virginia corporation, that
provides water service as a pubiic vtility regulated by the West Virginia Public Service
Commission.” ’
2. The Zoning Administrator is an emplovee of the County whese position is
created inthe Z and Development Review Ordinance, specificaily, Secticn 3.1{z}, which

states:

: The Zoning Administrator, through counsel, likewise agreed that the case before this Court was JUI's
original appeal of his interpretation.

° JUIand the BZA had already submitted their memoranda of law pursuagt to the schedule established in
the order accepting the petition. The Zoning Administrator, through counsel, waived the opportunity
offered by the Cowst to brief the matter, and elected to procesd on orat argument alone.

" The Court notes that there are four other water providers in Jefferson County: The Charles Town Water
Department, the Harpers Ferry Water Works, the Shepherdstown Water Works, and the Jefferson County
Public Service District.



The provisions of this Crdinance will be administered by the
Tefferson County Planning and Zoning Comimigsion. With
enactment of the Ordinance, the County Commission shall
designate a Zeoning Adminisirator to be under the direct
supervision of the Planning and Zoning Commission.

Footnote added. Actually, Section 3.2 of the Crdinance is entitled "Zoning Administrator,” but
that sections contains virtually no provisions defining the authority and role of the Zoning
Administrator, Instead, Section 3.2 describes the process for applying for a zoning certificate
before construction, etc., which seems out of place under the chosen title of the Section.

3. According to counsel for the BZA, the Jefferson County Planning and

Zoning Commission is the body created under the autherity given to County Comunissions by the

enabling statute to create & Planning Commission, Code § 8-24-1, and shouid be regarded as the

same. Section 3.1{a) of the Ordinance, quoted above, clearly places the admunistration of the
Z. ()-O-—ng a +hin +} nne nf tha 0 Brmetinng O
oning Ordinance within the scope of the Commi ission’s functions.
4. The BZA is the admisistrative body duly created by the Jefferson County
Commission acting pursuant to the provisions of W, Va. Code § 8-24-51 (1998 Rep. Voi.).
5 Land use and development in Jefferson County is governed by a
comprehensive planning and zoning reguiatory scheme. The Comprehensive Plan, the Zoning

® The Court would caution that the legal distinction between planning and zoning functions, and the
requirement that they be kept administratively separate, gives rise to serious concern about the validity of
a Planning and Zening Commission that appears to have been created to administer both planning and
zoning ordinances. See e.g., Kaufman v. Planning and Zoning Comm 'n of City of Fairmont, 171 W_ Va.
174, 298 S.E.2d 148 (1982); Singer v. Davenport, 164 W. Va. 665, 264 S.E.2d 637 (1980). To the extent
that the Planning Commission serves as an advisor to the County’s legisiative body, the County
Commission, in regard to the enactment of zoning ordinances, the title may be accurate, and offends no
legal principle. But, the assignment of zoning administration authoerity merits closer inspection.

h



and Development Review Ordinance, and other County ordinances’ collectiveiy constitute the
County’s land use regulation, each being an integral part of the comprehensive whole.

0. Pursuant to the authority granted by Article 24, Chapter 8 of the West
Virginia Code, and, more specifically, Code § 8-24-39, the Jefferson County Commission
adopted 2 county-wide zening ordinance which it deemed necessary to implement the

1

Comprehensive Plan. The “Zoning and Development Review Ordinance” (hereinafler, “the

Ordinance”) became effective on October 8, 1988, following approval by the voters of the
10

County.

7. Article 6 of the Ordinance establishes the Development Review System

(hereinafier, "DRS"), the purpose of which is to assess & particular site's development potential.

E{S
o
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éinarice, Section 6.1. The DRS is based upon a complex numeric cziculation of speci

o ¥

Wezgh d factors. Thzs calculation, caued J: aad Evéluétlﬁéﬁ and Site Assessment (or
_E _A"} ;OAS.U s of ‘ivo compoﬁeﬂts the Soils Assossmwt { 5% of the total score) and the
Armentties Assessment (75% of the total score). Ordinance Section 6.2,

Upon zpplication from an owner or develpper for 2 Conditional Use Permit
(hereinafier "CUP"} to develop land located in the County's Rural District, the Zoning
Administrator calculates the LESA score by assigning and then totaling the points on each of the
several listed factors to be considered, according to the criteria described for each. The Zoning
"Admiﬁistrator determines the points to be assigned for each factor on the basis of the information

included in the support dats submitted by the applicant with the CUP application. Ordinance,

Section 7.4 (requiring submissicn of “support data, that will enable the project to be evaluated by

? The Jefferson County Commission also has enacted a Subdivision Ordinance, and ordinances
addressing improvement jocation permits, salvage yards, and flood plain managemext.

® Previously, County voters had defeated zoning.



the Development Review System....”). The Ordinance further provides that, “The Zoning
Administrator shall determine if the sketch plan and support data are adequate.” Secticn 7.4(g),
added by amendment in 1996.  Depending upon the total score that he calculates for the
proposal, the Zoning Administrator then determines that the proposed site “passes for
development” or does not. Currently, only those proposals receiving a LESA score of 35 or

1 s - Il
below are eligible for a CUP.

In the Amenities Assessment, points are assigned to 2 parcel on each of nine (9)

o 1 *

specific factors that are weighted, theoreticaily, on the basis of the importance of their

3

2

contribution to the overall assessment.” Ordinance, Section 6.4, The LESA factor et issue in

the present case is that which assesses the availabilitv of public water, which ailows for the

assignment of & maximum of eleven points. See, Ordinance, Section 6.4(£).
8. Section 6.4{f) of the Ordinance provides the scoring criteria for the
proposed water system for a development as follows:

This criterion assesses the availability of existing public water

service with available capacity that is approved by the County
Heaith Department and/or Public Service District fo the site at the
time of the development proposal application.

Ifthere 1s no public water available, a central water system or
private weil/wells can be used. The value for & proposed central
water system 15 assigned to the development application
recognizing that the system with adequate capacity to serve the
development will be approved by the Public Service District,
County Health Department and the Depariment of Natural
Resources before preliminary plat or site plan approval ccours. I
neither a public or central water system is available, the point vaiue
for a private well/wells must be assigned.

11 - . < . s . . . .
The LESA scoring system is designed so that the higher the points assessed, the more agricuituraily

viable (and conversely, the less suitable for development) the parcel is determined 1o be.

12 - .. . . . - .. . . -
The Zoning Administrator's application of the Soils Assessment criteria is not at issue in this case.

s



AVAILBIOLITY POINTS

Existing Public Water is Available or public

Water wiil be built to the site o

Central water is proposed 3

Private Well/Wells must be Utilized 11

3. The potable water provided by JUI to its customers is drawn from wells
owned by JUI which water is treated 2t facilities owned and operated by JUT, and then
transporied throughout large parts of the County through transmission pipelines installed by
UL i3

10.  The areas of the County that currently are served by JUI are those areas

4

which, under the rules and regulztions of the West Virginis Public Service Commission, cannot
“be served by one of the other water providers in the County.
11.  Because of its ability and willingpess to develop water supply pipeline

systems in areas of the County where other providers are not present, particularly the rural

districts, JUL is frequently sought as the water service provider for proposed developments in the
Rurai District that are subject to the DRS procedures of the Crdinance. As a conseguence, JUL i3

frequently the proposed water system being svaluated in the LESA scoring calculation.

12.  Because developers are motivated to achieve the lowest possible LESA

oA

score for any proposed development in the Rural District, JUI perceives that its ability to

compete on a "level playing field” with other water service providers is directly impacted by the

B As part of its evidence in this matter, Jefferson Utilities submitted maps showing its existing pipeline
system iz the County, and its plarned extensions.



LESA value attributed for "proposed water system” where it 1s the intended provider. '* In other
words, JUI contends that if the LESA value attributed to JUI water service is consistently higher
than that attributed to other providers, developers will be less likely to choose JUL

13 At some point, JUIL became aware that when it was the intended water
service provider for proposed developments, those developments were being assigned 2 LESA
value of "3" (that is, the central water score) as opposed to "0" (the public water score) for
‘proposed water system.”

14
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n furtherance of its concerns, JUL by letier dated September 16, 2002,

~1 1

requested that the Zoning Administrator provide his interpretation of "public water” as used in

i T Ok . e,
the LESA criteriz nrovisions.

15, Byletter dated, October 11, 2002, the Zoring Administrator responded,
“Please be advised that §, as Zoning Administrator, have alr ar_’;y p ished a declision concerning

LI thia e 7 G, H 3 . LoD it e :
DOSItioRn on this matter.” With this letter, the Zoning Administrator enclosed 2 copy o

decision, thet being a July 12, 2000, letter to loca

intended meaning of “public water.” The Zoning Administrator then explained that he

1 (24

interpreted the word

Fetn

public” to mean “owned by the government.”
16, JUI filed a timely appeal to the BZA, challenging the Zoning
Administrator's interpretation of the scoring criteria for the assessment of poinis

system factor, or, more precisely, the interpretation given to the term, "public water.”

i4 Tl T - . o . PR .
Although Jefferson Utilities enjoys a monopoly in those areas in which it currently operates, it
contends that there is competition among the various servics providers for those areas not currently

served by any provider.



17.  Upon notice to the public, as provided in the Crdinance, the BZA heard
TUT's appeal on July 17, 2003.

1

18.  Only four members of the five-member BZA were present at the hearing
on JUT's appeal.

9. At the concluston of the hearing before the BZA, and the Board's
deliberation of the guestion presented, the vote was evenly split with two members for and two
against granting the reversal of the Zoning Administrator's interpretation of § 6.4(f) of the

Ordinance.

20. On Cctober 20, 2003, JUI filed a Peatition for Writ of Certiorar o this
Court.
2i. By Qrder eate.reé January 7, 2004, this Court accepted this matter for
consideration and entéred it upon t'ae docket of the Court. |
Discussion
Standerd of Review
The stancard of review that this Court must employ when reviewing the decisions

4 =

cof the BZA has been identified in a number of zoning opinions. See, e.g., Corliss v. Jefferson
County Board of Zoning Appeals, 214 W. Va. 535, 501 S.E.2d 93 (2003); Wolfe v. Forbes, 159
.‘ W. Va. 34,45, 217 SE.2d 899, 906 (1975), as well as numerous other decisions. The Board,
being ar administrative body with quasi-judicial powers specifically endowed by the Legislature,
is entitled to due deference when its decisions are challenged in this Court. Accordingly, this

Court may reverse a decision of the BZA only “where the board has applied an erroneous

10



principle of law, was plainly wrong in its factual findings, or acted beyond the scope of its
jurisdiction” Wolfe v. Forbes, 159 W. Va at 45, 217 §.E.2d at 899.

However, the Court is not reviewing a decision of the BZA in this case, but,
rather, is "standing in the shoes” of the BZA. Accordingly, this Court is of the opinion that it
must employ the same standard that the BZA would be reguired to apply if it were deciding the
review that the BZA must employ when considering a
challenge to the decision of 2 local zoning official or staff member is not well established. In
fact, this Court's review of the case law has revezled no case in which the West Virginia

Supreme Court has discussed the standard of review appropriate to the deliberations of a board
In an efort to find the guidance that is lackéng within the body of West Virginia's
zoning case law, the Court studied the resolution of the question in cases arising in other

S SO W ot - ; 2 t % + e
sgpunistrative confexis 3o as o CE"&; AL’L C:lefe WEre ciear i’JE'mCipi -ﬁ: 83843 ‘W’LC" WG QISCET:

he standard. The Court proceeds in this exercise with caution, particulariy with respect o

s T o s oo nt nre o A A rofivra e A LY. -
acministrative cases that are subject to the Administrative Procedures Act. See, e.g, Coolmmar

Realty Group, inc. v. Taylor, 211 W . Ve, 407, 566 S E.2d 264 (2002), Fustice Albsi
concurning. (Justice Albright cautions the majority that holdings from non-APA cases shouid not
be cited as authority in APA cases, which would be equally good caution in the converse.) It

2p ppears to this Court, however, that although our Supreme Court does sometimes cross-cite

between the two scenarios without apparent distinction, a closer reading reveals that the Supreme

Court borrows from 2 different administrative context only where there is 2 sufficient similarity

15
A conclusion o which counsel for the parties all agreed.

I1
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on the particular issue as to make the comparative contexts analogous. The Court has attempted

N

to be likewise discriminating in 1ts review and study.

Upon review of many cases across administretive contexts, the Court detected a
pattern of determining the standard for an administrative review board's review. It appears to
this Court that our Supreme Court begins by examining ciosely the suthorizing statutes, from
which it identifies the relative powers endowed upon the review board and upon the
administrative body or official whose acts or decisions are subject to board review.'® It likewise

- e ar!

examines the administrative regulations. The reiative statutory and regulatory powers of the

7

]

review board and thoss of the lower agency/officer are then compared.

*

T o~ i . H 1 vt - 1
It appeers to be 2 general rule that, where the lowsr agency/of

::?

16 M3 > g R0 15 SO S L F . -
dt}vo:s-y, the task 15 concluded guickly where the authorizing statites expressly provide for de nove

3 e

review and independent decision-making, but offen the language chosen by the ;cg:si:e.t*':f* is oot as direct.

ee, e.g., Mariork Coal Co. v. Callaghan, No. 31551 (W, Va. 2004, mf/a.rj"on’:, the Supreme Court helc
that *v*zﬂ"s the Surface Mine ;30“»*{1 hears an appeal from & degision of the _:‘-"'_. the Board 1s not ¢
to afford deference to the DEP decision, but shall act iaclepem,wmf cu the evidence before it 14,
.3, citing, Syl Pt. 2, West y"vgmf' DEPv. Kingwood Coal Co., 200 W. Va. 734,490 S.EZ24 82
1997, The Marfork and Kingwood Coal boldings, however, were premised upon W, Va. Code § 22B-1

n

7{e}, which expressly provides that the Board shall conduct a de novo review of the DEP decision.

5¥E8
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Particulasly interesting is the situation where the inferior agency’s interpretation of one of the
acmzms*mtzve regulations is the subject of the review. At least one circuit court has found that no
-deference is due an agency interpretation where the agency that administers the reguiations is not the
ageney that promulgated them. See, e.g., Cookman Realty Group, Inc. v. Tayler, 211 W, Va 407, 566
S.H.Zd 294 (2002},

in Cookmar, the DEP appealed an adverse ruling by the Environmental Guality Board. In deciding the
case i circuit court, Judge Frye ruled that the Eavironmental Quality Boara owed no czﬂferencn to the
DEP's 'mferpre:tatlon of a reguiation that it was required o administer. Judge Frye's conclusion in this
respect seems to have beern premised upon the fact that reguiauon in question had not been
promulgated by the BEP. The Supreme Court never reached this part of Judge Frye's decision, however,
because it found that deference is aforded to an administrative merpx ztion only where the statute ot
zizlaton is ambiguous, and finding that the regulation in question was pot ambigucus, it went no
further.

Yond
2



that the review board's proceedings are de novo and that it must exercise independent judgment
upon its own record. This conclusion is particularly apt where individual private or property
rights are at issue, because, in such case, Constituticnal due process concems are implicated.
Accordingly, the Court concludes that its resolution of the preliminary question in this case must
depend upon the determination of the scope of the statutory and regulatory authorization of the
BZA as compared to the scope of the powers conferred upon the Zoning Administrator.

The Court turns first to the statutes that authorize and empower the BZA. W. Va.

.

Code § 8-24-55 states:

The board of zoning appeals shall:

1Y TTear anA datarmi o 1o & dr 1au; of an ynrrz'-"
{1} Hear and determine appeals from and review of any order,
requirement, decﬁs;o 1 or determination made by an d-ﬂ':*i trative

official or board char gea wth the erzzorcemunf of any rd inance or
-
£

{2) Permit and t”lcnze exceptions to the district rules and
regulations on y n the classes of cases of in particular situzations,
28 specified z: the ordinance;

g
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(4} Authorize upon appeal in specific cases such variance from the
terms of the orcinance as will not be contrary to the puahc interest,
where, owing to special conditions, a literal enforcement of the
provisions of the ordinance will result in unnecessary hardship, and
so that the spirit of the ordinance shall be observed and substaantial
1ustice done.

In exercising its powers and aut "*:lonty, the board of zoning appezals
may reverse or affirm, in whole or in part, or may modify the
order, requirement, decision or determination appealed from, as in
its opinion ought to be done in the premises, and to this end shall
have all the powers and authority of the official or board from
whom or which appeal is taken.

13



Emphasis added '® This language is repeated, but only in part, in the Ordinance, at Section
7 8(b)( 1)-(4)." The grant of powers to boards of zoning appeals has been summarized by our

~

Supreme Court, which has said that 2 board of zoning appeals is "an administrative agency

3
P
LA
2
—
-_1
l’l 1
{\J

Wolfe v. Forbes, 159, W. Va. ¢ 859, 906

acting in a quas

3 ba

(1573), quoting, Lee v. Board of Adjustment, 226 N.C. 107, 111, 37 S.E.2d 128, 132 {1946).
he language emphasized in the above-quoted zoning statute in substance mirrers
that found in the administrative review provisions of the Model State Administrative Procedure
Act § 4-216(d) (1981} V2 Courts have acknowiedged that this language means that the review

1 LI 1 #) 4+ £ motitiita tto srrel PR A,
hoard is sutherized to independently decide matters before it, and to substitute ifs judgment for

2 Fals) O e e N S b llam 3 . -

that of the officer or agency whoss cecision i chalienged. See, e.g, Northwest Steelhead aiid
Vi . Frad b T TS b TSPt or ) FIT i e 70 Vi el % reco

Sahnon Council of Trour Unlimited v. Washingion State Dept. of Fisheries, T8 Wash. App. 778,

This lenguage stands in stark contrast to the power given Lnis Court to review 2 desision of the BZAL
AV : £ o - gt L -
See, V. Va. Lo&\, 8-24-54. "E“”vs Court is giver the power only 1o pass upon the legality of the decision or
o A

order of the BZ A it is not given the power of original dcws O;’ -Ina a:nfr Moreover, Code § §-24-64
expressiy states that, 7. no such review shall be by el do sove!

-

The stztutory language aLvno‘Lm, g this Court {o review cI 1szo'm of the BZA, when considered in light of
the Suprame Court's explication of this role, make clear that this Court does not engage in independent
decis LOﬂ'ﬁ”za.!{mg .

19

The Court notes, however, that reference to the authority of the Board is contained in the Atticie 7
»Section titled, "Beard of Appeals Approval of Conditional Use Permit,” not in Article 8, which is titied,
" Anpeal Process.® va’iuLSLy, the powers of the BZA are more extensive than the power fo approve

conditional uses, and, in fact, are more extensive than revea le& in the Ordinance's paraphrasing of past of
Code § 8-24-55.

2C : s ~ + -
~ Section 4-216(d) of the Model Act states, evant part, “The presiding officer for the review of an
mutial order shall exercise all the decision-r r,ower that the prﬁsiﬂ"ag oﬁics!' would have had to

render 2 final order had the presiding ofﬁcer presided over the hearing, ...
West Virginia's Administrative Procedure Act, found in Chapter 29A of the Code, was adopted by

reference to the Model State Administrative Procedure Act of 1961, See, W. Va. Code, Chapter 294,
References and Annctations.

14



part of the record, but it {s not binding upon the review board. See, e.g., Appeal of Dell, 140
N.H. 484, 668 A.2d 1024 {1995). The standard of review by a reviewing board of an inferior
officer/agency's decision is, therefore, de novo. See, e.g., Lebanown Properties I'v. Norik, 66
S.W .34 765 (Vio. Ct. App. S.D. 2002}, Maneor v. Dept. of Public Welfare, 796 A.2d 1020 (Pa.
Commw, Ci. 2002).

The analyses from the Administrative Procedures Act cases are both instructive

and persuasive, but are not dispositive to the proper construction of the statutory language that

(=
describes the nature of the review undertaken by a West Virginia board of zoning appeals. This
borrowed reasoning would be inapplicable if] for example, statutory provisions authorizing the

1 . -

zoning agency or official reviewed endowed such agency or ofificial with powers that would be

- 1 1 2 -
inconsistent with the conclusion that the BZA's review is not deferential. Accordingly, the Court

; 1 ad to f 3 T S,
must examine the powers granted fo the Zoning Administrator.

o

T - Lo 1 5 . xe [ ~
in contrast {o the statutorv directive for the creation of the BZA, the enabling

7 - 7 [ - - 1 51 - &1 s o M vty oy b
stataies co aot CEDISESIV Cf gate of mangcate tne creg ‘GLA. OL tag pOSl\,lOH Of Oning AGIIZISTTZIOor.

kS

Code § 8-24-31, and give those bodies the power to hire necessary
empioyees. See, Code § 8-24-14 and 8-24-32, respectively. Of particular interest to the instant
case is Code § 8-24-14(4) and {5), which provide:

To effectuate the purposes of this article, 2 [planning] commission
shail have the power, authority and duty to:

(4) Prescribe the qualifications of, appoint, remove and fix th
compensation of, the employees of the commission, such
compensation to be in conformity to and in compliance with the
salaries and compensation theretofore fixed by the goveming body
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or county court of such municipalities or counties;

(5) Delegate to employees authority to perform ministerial acts in
all cases except where final action of the commission is
necessaryf.]

As noted previously in this Grder,”' the Ordinance provides for the administration
of the Ordinance and creates the position of Zoning Administrator in Section 3.1(a), which
states:

The prdvisions of this Ordinance will be administered by the

Jefferson County Planning and Zoning Commission. With the

enactment of the Ordinance, the County Commission shail

designate 3 Zoning Administrator to be under the direct

supervision of the Planning and Zoning Commission.

Section 3.1(a) of the Ordinance, in meking the Zoning Administrator subject to the direct
supervision of the Planning and Zoning Commission, brings this position within the auspices of
Coce § 8—24—1%(5}.. Code § 8—24—14{5}.,. m tum,désc'ribes_ the.ilinﬁts ofthe role. T'he Zozﬁng
Administrator, acting under the supewisioﬁ of tﬁé Cegmiisﬁon, is empowered only to perform
ministerial acts necessary to the aciministratiqn of the Ordinance (except in those cases where the
final action of the Commission is necessary, in which he cannot be authorized to act at all). The
Zoning Administrator, whose grant of power is expressly limited by statute to "ministerzai”
functions, is not and cannot be endowed with quasi-judicial powers such as those of the Board.

Neither the County Commission nor Planning Commissien has authority to confer
hgreater power upon the Zoning Administrator than state law allows him to have. Moreover,
because the counties of this State have no inherent judicial power, the County Commission has

no such power to delegate to a Board or officer of its own creation. W. Va. Constitution Art. IX,

§ 11 ("Such commissions may exercise such ather powers, and perform such other duties, not of

# See, Finding of Fact No. 2, supra.
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a judicial nature, as may be prescrivbed by law.”) To the extent that the BZA enjoys quasi-
judicial powers, those powers derive from the enabling statutes, and not from the County
Commission’s creation of the body upon the enactment of the Ordinance.

Accordingly, there is no grant of authonty to the Zoning Administrator that would
be inconsistent with the conclusion that his decisions are subject to the independent, de rnove
review of the Board. The Court is of the opinion that the express ianguage of Code § 8-24-553,
empowering the Board to act as in ifs opinion ought to be done, ciearly establishes a non-
deferential standard of review that allows the Board to substitute its judgment for that of the
Zoning Administrator. In fact, because the Zoning Admunistrater’s authoﬁty is merely

ministerial in scope, his decisions are singularly inapproprate for deferential review. Asthe

!
1%

West Virginia Supreme Court of Appeals has stated, the exercise of “a ministerial function {is]

not accompanied by the usual presumption of correctaess attending the exercise of judicial
duties.” Kuhnsy. Fair, 124 W, Ve, 761, 222 S.E.2d 455, {19»”-2} It 1s the presumption of
Correst +in *—‘E i - . i en o Aafar iad 1 £ a1t 2z
correctness that entitles a lower tribunal to a deferential review of its decisions.

This conclusion is further supported by the very substaniial difference between

r'r-r‘ o

administrative and quasi-judicial zoning powers. The Supreme Court of North Carolina has
explained this substantial distinction so succinetly and with such clarity that it merits repeating

here. County of Lancaster, South Carofina v. Mecklenburg County, North Caroling, 334 N.C.

[

496, 434 S.E.2d 604 (1993). The North Carolina Court explained:

In making quasi-judicial decisions, the decisionmakers must
"investigate facts, or ascertain the existence of facts, hold hearings,
weigh evidence, and draw conclusions from them, as a basis for
their official action, and to exercise discretion of a judicial nature."
Black's Law Dictionary 1245 (6th ed. 1990). In the zoning

# As in the case of the presumption of correctness that attends this Court’s review of the BZA’s decisions
and orders.
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context, these quasi-judicial decisions involve the application of
zoning pelicies to individual situations, such as vartances, special
and conditional use permits, and appeals of administrative
determinations. Humble Uil & Refining Co. v. Board of Aldermenr,
284 N.C. 458, 202 S.E.2d 129 (1974); Jarrell v. Board of
Adjustment, 258 N.C. 476, 128 S E.2d 879 (1963). These
decisions involve two key elements: the finding of facts regarding
the specific proposal and the exercise of some discretion in
applying the standards of the ordinance.

. Administrative decisions are routine, noandiscretionary zoning
ordinance implementation matters carried out by the staff,
including issuance of permits for permitted uses. Phillip P. Green,
Jr., Legal Responsibilities of the Local Zoning Administrator in
North Carolina 30 (2d ed. 1987). In general, the zoning
administrator is & purely administrative or ministerial agent
following the literal provisions of the ordinance. /ee v. Board of
Adjustment, 226 N.C. 107, 37 S.E.2d 128 {(1946}. The zoning
administrator may well engage in some fect finding, as in making
an initial determination as to whether a nonconforming use was in

.. .existence at the time a zoning provision was adopted. Orngff v.
- City of Durham; 221 N.C. 457,20 S.E.2d 380 (1942). But, in such
- instdnces; this involves defermining objective facts that do not.
involve'zn elément of discretion. '

The distinction is important because due process requirements for
quasi-judicial zoning decisicns mandate that all fair trial stendards
be observed when these decisions are made. This includes an
evidentiary hearing with the tight of the parties to offer evidence;
cross- examine adverse witnesses; inspect documents; have sworn
testimony; and have written findings of fact supported by
competent, substantial, and matenal evidence. Humble Oil &
Refining Co. v. Board of Aldermern, 284 N.C. at 470, 202 SE.2d at
137, see gemerally David W. Owens, Zoning Hearings: Knowing
Which Rules to Apply, Popular Government, Spring 1993, at 26.
By contrast, an administrative zoning decision is made without a
hearing at all, with the staff member reviewing an application to
determine if it is complete and whether it complies with objective
standards set forth in the zoning ordinance.

Id., at 507-8, 434 SE2d at 612.8

® Leev. Board of Adjustment, 226 N.C. 107, 37 S.E.2d 128 (1946), on which the Mecklenburg Court in
part C}epended for its observations, was cited by the West Virginia Suprems Court of Appeaisas a
“leading case" in Wolfe v. Forbes, 159 W. Va. 34, 45, 217 S.E.2d 899, 905 (1975},

.
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The Court's discussion in Mecklenburg County, Id., emphasizes that the
performance of ministerial functions does not involve policy considerations guiding discretion
on the part of the administrator, but the mere application of literal requirements of the Ordinance.
The West Virginia Supreme Court also has recognized this important limitation on ministerial
functions in 2 number of cases.”” See, e.z, Syll. Pt. 8, Kaufman v. Planning and Zoning Comm 'n

of City of Fairmont, 171 W. Va. 174, 298 S.E.2d 148 (1982)wherein the Court held that when a

plat meets zll of the requirements specified in the subdivision ordinance, plat approval is 2 mere
ministerial act which aliows no discretion on the part of the commission. The Court, 1 its

opinion, explained that the commission could not avoid its ministerial duty to approve the piat

!"J

and lacked the discreticn to weigh policy considerations that were not expressed
criteriz in the ordinance provisions for plat approval.}.

Appiicai:ion of these legal precepts to the facts of the case at hand reguires this

Court to conciude that when the Board reviews & decision of the Zoning Administrator, it must
hd 1., 7 S b - - 3 e 3 ] : o~ ¢ -
independently decide the matter on the record developed before it. It cannct place upen

18 also sigmificant that the wording of North Carolina’s zoning em.o;.né st ﬁr substantiaif f t'ne same
that of West Virginiz in its description of the review undertaken by the b omng appeals. The
orth Carolina statite provides:

.?.' 8 pet

The board of adfustment may reverse or affirm, in whole or in part, or
may modify the order, requirement, decision, or determinaticn appealed
from, and shall make any order, reguirement, decision, or determination
that in its opinton ought to be made in the circumstances. To this end the
board has all of the powers of the officer from whom appeal is taken.

N.C.G.S.A § 153A-345(0).

* The West Virginia Court’s discussions of the scope of ministerial au:hority which 1s consistent with
the observations of the North Carotina Court, most typically appear in cases involving the availability of
writs of mandamus or prohibition, see, e.g., State ex rel. Orlofske v. City of Wheeling, 212 W. Va. 538,
575 §.E.2d 148 (2002}, or addressing the public duty doctrine. Walker v. Meadows, 206 W. Va. 78, 521
S.E.2d 801 (1999). In each such case, the West Virginia Supreme Court has described ministerial acts as
non-discretionary, operational duties.
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challengers the burden of proving that the Zoning Administrator “abused his discretion” becauss,
legally, the Zoning Administrator has no discretion to abuse. Nonetheless, in several zoning

cases appealed to this Court in recent years, the Board has tmposed this burden upon parties who

have appealed a decision of the Zoning Administrator. The research that the Court has been
obliged to undertake because of the unique posture of the instant case makes clear the error of

imposing this burden.

In point of fact, by limiting commission empioyees to the performance of
ministerial duties, the enabling statutes deny the Zoning Administrator the zuthority to act at 2l
in matters requiring the exercise of discretion, the weighing of evidence, the drawing of

inferences from evidence, the interpretation of law or the balancing of sometimes compet

ing

policy concerns. It bears mentioning, however, that even if the Ordinance did not place the

Zoning Administrator under the direct supervision of the Planning Commission and bring the

positicn within the auspices of Code § 8-24-14, but had instead created 2 separate zoning

comumission for the administration of the Ordinance, it stili could not endow such commission or

its chief officer with quasi-judicial powers. As noted pr

G previously, the County Commissio
de

Pt

1 cannot
egate power that it does not itself hold, and nowhere

nt

in the whole of Article 24, Chapter 8 is
= ~ : : H . 1
the County Commission authorized to create

e

an administrative body or officer with quasi-judicial
25 : s s NS s N
powers™ The Zoning Administrator's administrative role must, therefore, be limited to the

application of clearly-stated, specific criteria to objective facts.*®

In so concluding, this Court is mindful that it is implicitly finding unlawful those

delegations of power to the Zoning Administrator that are inconsistent with the limits of

* Except for the expressly statutorily-authorized BZA.

* To tk%c extent that the criteria are not stated with adequate specificity, the solution should be to amend
the Ordinance, not to illegaily enlarge the powers of the Zoning Administrator,

-
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ministerial functioning. The Court also is mindful that the Zoning Administrator may have
operated outside of these limits, with the blessing of the County Commission, for some years.
The longevity of this practice, however, cannot change the clear and unambiguous statutory
mandates, which this Court 1s bound to apply. On this point, cur Supreme Court has spoken
definitively.

'Infinite authority exists for the law proposition that the powers and duties of all
governmental officers ere ‘limited and defined by laws,” by statute where one exists as in this
case. It is the sole criterion of authority, and no custom can enlarge or vitiate it. The Floyd
Acceptarces, T Wall. 666 [19 LEC.169L” City of Fairmont v. Howkins, 172 W. Va. 240, 244,
304 S E.2d 824, 828 {1983), quoting, Starte v. Chilfon, 49 W. Va, 453, 457 39 SES1Z, 614
“The law is clear that where a speciiic statute or ordinance exists prescribing how

a3 N [N .oy LI ot - 1 ( . -
official acts shouid be dong, the statvtory mandate may not be circumvented by permitting th

public official to show that in the past the required stafutory p rocedure has been ignored.” Jd

55 (1998 Rep. Vol.) requires the Board

s

aview WHen it Teviews
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any order, requirement, decision or determination of an administrative offfcer or board charged
with the administration of the zoning Ordinance. Because this Court had determined, with the

agreement of all counsel,”’ that it must apply to this matter the same standard of review that the

“ The Court is obliged to note, however, that counsel did not reach the same conclusion as this Court,
and mnstead argusd that the BZA's review of this {any?) decision of the Zoning Administrator is
deferential. Counsel argued this position without any apparent referencs to or study of the statutory and
case law reviewed by this Court. In fact, the counsel argued primarity from the single quote found in
Security National Bank & Trust Ce. v. First ¥, Va. Bancorp, Inc., 166 W. Va. 775, 779, 277 S.E.2d 613,
6}§ (1981): “Interpretations of statutes by bedies charged with t‘n eir admimstration are given great
weight."

=2
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Roard was required to apply, this Court’s review of the challenge before it will likewise be de

FHOVO,

The Zoning Administrator’s Definition of “Public Water”

As noted eariier in this Opinion Order, the Zoning Administrator brought before

et

the BZA a Motion to Dismiss premised upon the argument that his definition of “pubiic water”
was not justicizble because it did not present a case or controversy. Although the Board denied

this Motion by unanimous vote, it nonetheless resurrecied the very same Motion to Dismiss at

€

the outset of the case before this Court. After joining as 2 party, the Zoning Administrator

reasserted his Motion in oral argument before this Court,

7 : Tvsic nfthe stondard of ravi g this Cor i
The legai znalys:s of the stancare of review compels this Court to resxamine the

£+l

" assertion that the Zoning Administrator’s interpretation of the term “public water” does not

- 1 AT | S I N . - - . .
present a re Court uadertakes this regxamination independent

While this Court is aware of the validity of the statement of the general rule found In Securizy Narional, it

are of th
likewise believes that unstudied reliance upon it is unfounded in this orany other context. To de so
ignorss that significant developments in the analysis and refinement of the rule found in later cases.
Significantly, the Court would direct counsel's attention to Chevror, LS4, Inc. v. Naturai Rescurces
Defense Council, Inc., 467 U.S. 837 (1984); Appalachian Power Co. v. State Tax Dept. of West Virginia,
19W, Va, 573, 466 S.E.2d 424 (1993} Interpreting z statts or an administrative rule or reguiation
presenss a purely legal question subject to de nove review.” [d, at Syll. Pt. 1); Wesr Virginia Health Care
Cast Review Authority v. Boone Memorial Hospital, 196 W. Va. 326, 472 S.E2d 411 (1996); Cookman
Realty Group, Inc. v. Taylor, 211 W_Va, 407, 566 S.E.2d 294 (2002).
Additionally, the Court would note that the rule quoted in Security National Bank refers to the review
relationship between the courts and the administrative agencies, not to the review process within the
administrative hicrarchy,

Fi_naﬂy, the Court would note that the rule stated in Security National Bank would not be applicable to
this case in any event, as the rule affords deference only to the interpretations of bodies charged with the
admlm_strgtion of the statutes in question. As noted above, the Jefferson County Zoning and Planning
Cozm}ussion 1s charged with the administration of the Zoning Ordinance, and there is no evidence, not
even in Mr. Raco's letters, that the interpretation in cuestion is the interpretation of the Commission and
not merely that of Mr. Raco. In point of fact, the Zoning Administrator's letters expressiy attribute the
uxterpretation to himself, speaking only in terms of the singular, "L"

;
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of the Motion of the Board, not because the Motion was earlier denied, but because the Court is
of the opinion that in unanimously voting to deny the same motion in its proceedings, the Board
has already acquiesced the justiciability of JUT's appeal. In general, a party w quiesces in a
judgment of the lower court waives the right to contest such judgment on appeal. See, generally,
5 Am Jur.2d Appellate Review § 618. How much more applicable should this rule be where the
party asserting the argument actually rendered the judgment below? This Court will not
entertain the BZA’s challenge to its own prior judgments. ™

The Zoning Administrator renewed his Motion to Dismiss at cral argument. The
Zoning Administrator argues that bec ause he was not required to give JUT 2 decision in response
to its request, his gratuitous provision of his interpretation of Ordinzncs § 6.4(f) cannct be the
subject of an appeal to the Board ™ But, the Zoning f« aministrator rendered this decision on two
separate occasions. In response to JUI, he stated, “Please be advised that I, as Zoning

i

A T - n ~rivr Tt iT 7 > ~ - T b H PN r
AC'Z"_‘_L“S._ha-.C}“ Dave aireaqy Duslishe wed g decision "OQUEZ‘HELLD this matter. Thave enclosed a oDy

of this decision for vour perusal” He submitted 2 Memorandum to the Board in this matier in
which he referred to his zct as 2 rufing. Moreover, the Zoning Adm n:s*:rate; made clear thet he

had in the past, and would continue in the future, to calculate LESA scores eccording 1o his

# Moreover, the Court notes that the BZA is not the real party in interest o this proceeding, and,
therefore, is mthout standing to move for its dismissal. The Board was, however, allowed to remain after
the joinder of the Zoring Administrator because of the Court’s perception of its very real interest in the
resoiution of the preliminary questions.

® In addition to the argument that, because the appeal does not relate to a particular project or proposal, it
does not present a case or controversy. While JUI's question did not relate to a particular development
proposal, the Court notes that there are pending cases in this Court in which JUI is the proposed provider
and that the proposal has been given a score of "3" for proposed water system. This was also the case in
some resolved cases.



definition of “public water.” Terms like “published a decision” and “ruling” certainly sound to
the Court like the assertion that one’s pronouncements carry the imprimatur of an official act.”

Also troubling is the Zoning Administrator's stated perception of the riles of
statutory construction. In his testimony before the BZA, the Zoning Administrator rejected the
definitions of "public” utilities found in state statutes, such as those of the Public Service
Commission of Depaftment of Health, as having no bearing upon the construction of the terms
used in the LESA protocols. The Zoning Admintstrator argued that, "if the ordirance said blue
is orange everywhere you just read the word blue it would be crange in the ordinance." See, Tt
at p. 80. While one wonders why a County Commissicn that meant "orange” would dreft a
zoning regulation that said "biue," the Zoning Administrator's argument is stifl unavailing i the
instant context. In point of fact, the Ordinance does not define the term "public water” at ali,

b bﬁngs thié provision séuareij’ under the principles of statutory construction, and not the

Zoning Adnunisirator's example.

"In the absence of any déﬁnﬁtiom of the intended meaning of words or terms used

in & legisietive enactment, they will, in the interpretation of the act, be given their common,

ordinary and accepied meaning in the conmection in whick they are used.” Syl Pt 1, Miners in
Gen. Group v. Hix, 123 W. Va. 637, 17 S.E.2d 810 (1941 Emphasis added}. The term "public
water,” as used in the LESA provisions of the Ordinance, relates to the provision of water service
"f;o 2 facility or development. The Zoning Administrator neither provided a sound basis for

departing from the commonly understood meaning of this term when used in this context, nor

seemed to appreciate the need to do so.

* And judicial acts, at that.
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Because of what the research has revealed, the Court is of the opinion that it must

reexamine the question of whether or not this appeal preserts a justict iable controversy.

e
1

noted earlier, the Ordinance provision in question, Section 6.4(f), is a part of

the LESA scoring protocol, which is part of the process by which proposed developments,

the Planning and Zoning Commission is the administrative body that hears and decides

applications for, and issues or denies CUPs. Ordinanc tions 3.1{c) and 7.6{g}. Even
oplications for, and issues or denies CUPs. Ordinance, Sections 3.1{c) and 7.6{g}. Even

it} ol iat Fiha i & a bl v ot 1 3
sssuming, arguendo, that the calculation of the LESA score for any given proposed development
1 H 3 Y] H ey AR o
were & purely ministerial act,>t it could not, under the ciear and unambiguous ianguage of W.Ve

Lo

."i - ’-L\'qd- - f-‘ ‘L - v - -

' An zssertion that is debatable given that the Or c:nan"f* a&* at ’"‘"‘Z"S he Zoning Administrator 1o

% o i ' du- T i -C‘ + ~ F 2 W, .
determine the edeguacy of the submitied informeton used to perfonm the calculation. Ordinance, Section

7.4{g). The Oxémz:zcc contains o crﬁ;e- in of siandards whatsosver from which the adeguacy of such dafa
is tc be determined, thereby leaving the Acm:zg Aum_ utc. to rmn“ ‘"'3 C“f"‘—“liﬂatluﬂ using his own

mregtreined Mdiscretion.” Because the quality of th
ginire review process, s unbridied discretion C_c_..nas. be said to be wusubstandal,

kiorsover, the lack of clear standards for the su ormss ion of this data viointes »,ne p:ece:}:s es:zb?is?‘.-w? by
the Supreme Court that regulations must sufficiently restrain the discreti I

foir administration and to suficiently inform land owners of the reguirements taat *hev W";E need to meet
See, e.g., Kaufiman, E?E W. V. 174, 2598 S.E.2d 148; Singer v. Davenport, 164 W, Va. 665,264 S E2d
637 {1980}, State ex rel Ammermar v. City of Phi ’Zzpm, 136 W.Va, 120, 124, 65 S E2d 713, 715 {18315
The West v‘ irginza Supreme Court has unequivocally dencunced the lack of clearly expressed standards
as zilowing 2rditrary and capricious decision-making. Jd

-~

LESA factors (such as “public water”) would present anothar, The faiture of the Crdinance to def
-terms used in the LESA criteria — and particularly those which permit diverse iaterpretations or that ma
e terms of art — prevent ¢ scormg protocol from being my objective. In the absence of these two
aspects of the LESA calculation process, it would be a purely administrative act, as if would ther be a
mathermnatical formmia that could be performed by reference to purely objective facts.

= Folza 1ol v ArA T Lratyer iy ar + o + Qe T +E
Even if this infimmify did not exist, the failvre of the Ordinancs io clearly define the terms used in th
-
FRsei

The lack of stated definitions Is problematic evern if it is the Planning Commmission that performs the
LESA calculation. & offends the clear standards principles, stated in the cases cited above, no matter
which official or body s involved. The Court's research reveals that the terms "public water” and "central
water” may be terms of art in the area of land development, but these cormnoniy-a-,ccepted definitions may
not be the intended import of the terms as used in the Ordinance. The one and only way for the meaning
Pfﬁhe terms to be established for use in the DRS process is for the Ordinance to expressly define their
intended meanings.



Code § 8-24-14(5), be delegated to an administrative employee of the Planning Commission. A
CUP being a case in which, under the Ordinance, “final action of the commission is necessary,”
it is one of the cases in which the authority to perform ministerial acts cannot be delegated to
Commission employees. Consequently, the ministerial acts that are part of the evaluation of an
application for a CUP cannot be delegated to the Zoning Administ rator.”” Because the LESA
calculation cannot be delegated to the Zoning Adfnhistrat@r the l-ue’*prefadon of terms
Necessary to hat eveluztion are whoil ly ou’;side the scope of his authority. See, discussion, supra
at pp. 1920, |

Because the interpret at‘an of the term "ﬁubiic water” used in the Ordinances,

Section 6.4(f), is outside of the lawfui euthority of the Zoning Administrator, his letter to JUT can

be rega.rdea as his oyLms only, not an ofiicial act:*’ Not being an official act, the letter is not an

1 5 I

order, reguirement, decision or ae’re:mnatm made by an administrative official or board

29

charged with enforcement of any ordinance or rule and regulation.” As an unofficial act, the
letter does not present a Justiciabie issue that can be the subject of an appeal {0 the Board.

T I axs oy o N b 3 : el Y

In view of the foregoing, it is the conclusion of the Court that this matter must be
dismissed for lack of justiciability

In so concluding, the Court finds itseif in the unusuel position of having begun
this case as the tribunal of original appeal, in the place of the Board, but ending at the one
question that the Board did decide during its efforts to resoive this matter. As such, the

argument might be made that this Court is again reviewing a decision of the Board, and not

acting as the original tribunal. To the extent that this argument could have merit, it is the

-2 ‘-
** Nor, to any other employee.

? S<_> E.Jemg, it goes without saying that the interpretation of the term car have ro binding effect upon the
administration of the DRS process for permitting conditional uses.
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conctusion of the Court, based upon the foregoing analysis and with due deference to the Board,
that the BZA applied an erroneous principle of law when it implicitly ruled, by denying the

motion to dismiss, that this appeal presented a justiciable issue.

Additional Considerations
The Ordinance endows the Planning Commission with the authority to hear and
decide conditional use permits. As noted above, W. Va. Code § 8-24-55 provides that z board of
zoning appeals shall:
(2) Permit and authorize exceptions to the district rules and

regulations only in the classes of cases or in or in particular
situations, as specified in the ordinance;

C‘«-}qo
AL LRI

(3) Heer and decide special eacywons tc fre terms ¢
i b the board Is required to act under the

In dmerican Tower Corp. v. Common Councii of the City of Beckiey, 210 W. Va.

345, 557 S.E.2d 752 {2061}, the Supreme Court invalidated the procedure for the issuance of

1

CUPs esteblished in the zoning ordinance of Beckley. Under the city’s ordinance, the hoard of
zoning appeals was required to hear and decide applications for CUPs, but the city council
reserved unto itself the power to approve or reject the board’s decision. The Supreme Court held
that this violated the clear and unambiguous language of Code § 8-24-55(3). Jd, at 348-9, 557
RS.E.ZQ’ &t 755-6. However, in so concluding, the Court took note that the issuance of the CUP in
question was one upon which the board was required to act under the ordinance. /d

The Court observes that the language chosen by the legisiature in Code § 8-24-

55(3}) is, at a glance, somewhat troubling as it could be interpreted to mean that 2 board of zoaing

appeals need not be the body that performs the quasi-judicial functions necessary to the
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determination of many CUPs. This interpretation, however, seems wholly at odds with the
statutory mandate that a county may not enact zoning at all without the contemporaneous
establishment of 2 board of zoning appeals with the statutorily-endowed quasi-judicial powers.
If boards of zoning appeals were not needed to hear and decide zoning ordinance issues reqﬁiring
the employment of such guasi-judicial power - that is, if this function could be delegated to
some other body — then why would the legislature have been so insistent that a board be
established upon the enactment of a zoning ordinance?

This Court's review of the case law in other states having similar zoning enabling
stafutes leads it to a different understanding of the term "upon which the board is required to act
under the ordinance." In particular, the North Carolina case previously cited, County of
Lancaster, South Carofma V. fy’eﬂxferburo County, North Carofina, 334 N.C. 496, 434 SE.2d
604 (1993} offers a r@ason&ble explanation. The North Carolina court pointed out that, where
adequately definite and specific criteria are provided in the ordinance, some conditional use

ermit apslications could be determined with reference to entirely objective facts. Where this 15
B i

e

the case, the decision does not require the application of

quasi-judicial powers (fact-finding,
eic.), and can be made by a purely administrative official, subject to appeal to the board. Asa
conséc;_uence, an ordinance may deiegate objectively-determined CUP applications to an
administrative official, while reserving to the board those decisions requiring quasi-judicial
determination.

The Court is of the opinion that, if undersiood in this light, Code § 8-24-55(3)
does not negate the role of boards of zoning appeals in regards o CUP applications, but merely

allows for the possibility that those requiring only objective determinations might be delegated to

an administrative official or employee instead of the board.
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Jefferson County's Ordinance does not require the BZA. to hear and decide CUPs,
but merely to hear appeals from the Planning Commission's decisions in these cases. Ordinance,
Section 7.6(h} and 7.8(b)(1}. Does this constitute a special exception upon which the board is
"required to act under the ordinance”? Moreover, even if the Board is not required to act, does it

follow that it is permissible for the Planning Commussion to hear anc decide CUP applications
that aris af‘; under the zoning Ordinance?

As seen in numerous cases before this Court in which a CUP was at issue, the
Ordinance fails to set forth specific, stated conditions upon which 2 landowner is entitied to a

CUP. As & conseguence, these applications are decided on the finding that the stte is suitable for

development {the LESA scorey” and upon such other considerations, such as those raised by

Ty 2 i~k 1 ViAan £ ; et At oo
P is one which is guided by few criterig and no

~

conditions expressly stated in the Crdinance, and is, therefore, almost entirely dependent upon

- i3

the Planning Commission's exercise of discration in the determination of non-objective facts and

n R, of 3 Aot : £ ac ey omal :
the making of policy judgments reletive to those facts, so as to apply such zoning policies to

* The LESA caiculation bejng the one part of the CUP process established by the Ordinance that does

contain reiatively specific criteria, aiéouzé; as seen in this case, these criteria sometimes lack clarity and

1

working definitions necessary to their application. Thus, an exercise of discretion becomes necessary.

7 It bears remembering that the very definition of a conditional uss permit is that it is a use that the
ordivance authorires under stated conditions which are legisiatively prescribed. Harding v. Board of
Zoning Appeals of City of Morgantown, 159 W. Va. 73, 77-8, 219 §.E.2d 324, 327-8 (1975}. By failing
to legisiatively prescribs the co“dltions for conditional usvs the Jefferson County Ordinance has fafled to
establish the definitional criteria for the permit process. It cannot be said the LESA criteria are the stated
conditions for 2 CUP, as the Board has successfully argued that the LESA calculation is 2 mere
preliminary assessment in the DRS process. Corliss v. Jefferson County Board of ZoninvAppeals, 214
W.Va. 535, 591 S.E.2d 93 (2003). Beyond that preliminary assessment, there are no criteria stated in the
Ordinance. Accordingly, the Planning Comumission determines to grant or deny CUP apphications based
upon the resolution of concerns that it chooses from among those expressed at public mestings. Its choice
of concemns to address, being wholly unguided by stated criteria, is infinitely subject to arbitrary and
capricious decision-making.
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individual situations. The decision-making process of the Planning Comimission in regard to
CUPs is decidedly quasi-judicial.

The questions that this situetion raises are: (1) Do the enabling statutes endow
the Planning Commission with quasi-judicial powers?, and, (2) s the Planning Commission,
even if it does enjoy quasi-judicial powers, lawiuily authorized to decide zoning matters?

Clearly, it is beneficial to consider the second question first,

—
o3

In 1969, the Attorney General of the State of West Virginig, issued an opinion i
which he concluded that the legislature intended th hat subamsAO'x control and zoning be separate
functions of the county government. 53 W. Va. Up. Atty. Gen. 271 {1969). The Attorney

General noted that "[tThis separation is most clearly mani s-eﬁ by the provision for creaticn of 2

board of zoning anpeais {no f'lember of whom shall be 2 mesmber of the planning

=y
=

commission)...." /d,atp. 3°° The Attorney General's opinion, in part, led the West Virginia
Supreme Court of Appeals to later observe that "there Is a2 distinction betweer Hating the

meanner i which a subdivision can be constructed and reguiating where land can be devoted to
subdivision use. The former is the province of a p‘"';r ing commission, while the latier is
exclusively the prov;'zzce. of a zoning commission.” Singer v. Davenport, 164 W, Va. 665, 672,
264 8. E 2(1 43 7 642 {1 980}(\,zrp“a575 adcied}' The Court indiéated the continuing vitality of
‘ Sznaer s CbSBI'V&dOflS in Kaufman v. Planning and Zoning Commission of the City of Fairmont,
171 W. Va. 174,298 S E.2d 148 (1982).

The Court perceives that the line may be drawn upon Constitutional principles.

Zoming regulation burdens the right to use one's property as one sees fits (for example, to

* In this particular context, the Attorney General was cautioning that the eractment of regulations for

subcnwsxon control must be "based upon and confired to" the applicable provision of the enabling statute,
rather than upon the broader zoning autherity. 53 W. Va. (}p Aity. Gen 271, atp. 4.
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subdivide and convey), while planning regulation merely enforces standards for accomplishing a
chosen use (for example, the schematic requirements for a recordable plat of such subdivision).
The former touches upon fundamental rights, while the latter does not. As noted by the North
Carolina Supreme Court, due process concerns attend many zoning decisions, which is why the
exercise of quasi-judicial power is necessary in those zoning contexts. As such, it is of utmost
importance that these private property decisicns be made by the body legally empowered to
address them.

In neither Singer nor Kaufman did the Supreme Court fully explore the extent of
the delineation between the a planning commuission and a zoning adminisiration body, but its
comments make clear that these are two separate administrative bodies serving two distinct
purposes. Moreover, & review of the enabling statutes reveals no instance in which a planning
comumission is empowered to administer zgning ordinances. Based upon these sources, the Court
is inclined to conclude that the Planning Commission is not endowed with the power -té
administer the Zoning Ordinance or make zoning decisions.

Although the Jefferson County Commission has béstowed the inclusive title of
"Planning and Zoning Commission” upen that body, the fact remaing that it is a single body
perfofming both planning functions and zoning administration. Moreover, Mr. Raco has been
identified to the Court as both the Zoning Administrator and the Director of Planning, which

“indicates that he is administering both zoning and planning regulations. This appears to the
Court to violate the "separation of powers" that the Attorney Genera! believed to have been
established by the enabling statutes, and that the Supreme Court has suggested is required. Asa

result of'the structure chosen by the County, nearly all of the significant land use and
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development decisions in Jefferson County are being rendered by one appointed body, while the
law rather clearly envisions the checks and balances of two.

The County's failure to distinguish between the administration of planning and
zoning makes the role of the Zoning Administrator — who works under the "direct supervision"
of the Planning (and Zoning) Commission acting as the zoning administration body — even less

authoritative than it might otherwise be under a properly established zoning administration plan.

Conclusien

The statutes authorizing the County Commission to enact zoning regulations
endow the Board of Zoning Appeals, and only that body, wit:n the guasi-iudicial power necessary
to certain aspects of zoning administration. Nonetheless, the County Commission has piaced
some of these decisions, including the issuance or denial of conditional use permits, within the
authority of the Planning Commission, whose lawiul administrative authority is limited to
planning matters. Moreover, the County Commission has, through the Ordinance, further diluted
the rightful power of the BZA bf; delegating to the Zoning Admiziistra;os, a ministeria_i oﬁcia‘z,
decisions which require the determination of non-objective facts and the exercise of substantial
discretion. . |

Additionally, the Ordinance fails to estzblish clearly defined conditions under
which a landowner is entitled to secure a conditional use permit. As a result, permit decisions
are rendered on the basis of the virtually unbridled discretion of the Planning Commission

members of the moment. To the extent that the LESA scoring protocol might provide a clear

statement of permit standards at the preliminary phases of consideration, it is plagued by poorly

L
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worded, ambiguous provisions, and relies upon key terms that are not defined within the
Ordinance.”’

Within the context of this systemic confusion of administrative roles, and svasive
regulatory standards, it should come as no surprise that the Zoning Administrater would be
placed in the position of rendering judgments that exceed the scope of his ministerial functions.
As a purely ministerial official, however, his role does not include the power to establish policy.
The interpretation of terms such as that at issue in the instant casé, however, results in a de facto
determination of zoning pclicy’rthat is éxclusiveiy the province of the County's legislative body.
in the realm of zoning, it 1s the duty of administrators to apply the laws, not to make them.

For this rezson, and for those discussed within the body of this Order, the Zoning

Administrator is, and was, Witﬁout authority to render a decision regarding the interpretation of
"ublic water” as used in Section 6.4(f) of the Ordinance. Accordingly, the Zoning
Administrator's rendering such & decision was not an official act, but a nullity, and is, therefore,
not an order, requirement, decision or determination tsat can be appealed to the Board of Zoning

Appezls. The Zoning Administrator's decision, in this instance, does not present a justiciable

contraversy, and must be dismissed.

Decision
In view of all of the foregoing, it is ADJUDGED and ORDERED that the this
matter should be, and hereby is DISMISSED.
This is a final Order. The Clerk is directed to retire this case from the active

docket of the Coust and place it among causes ended.

37 . , _ . - - .
Which, unfortunately, is charactetistic of the entire Ordinance.
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The Clerk is further directed to send attested copies of this Order to all counsel of

E\réypﬁ%& _ X

record for the parties herein.
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